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IDENTITY AND INTERESTS OF AMICI CURIAE 

 Amici are the American Civil Liberties Union Foundation (ACLU) 

and the American Civil Liberties Union Foundation of Southern California 

(ACLU-SC).  Amici have a longstanding interest in enforcing constitutional 

and statutory constraints on the federal government’s power to subject non-

citizens to administrative immigration detention, and have litigated a number 

of significant cases in the area.  See, e.g., Nadarajah v. Gonzales, 443 F.3d 

1069 (9th Cir. 2006) (counsel of record); Tijani v. Willis, 430 F.3d 1241 (9th 

Cir. 2005) (counsel of record); Clark v. Martinez, 543 U.S. 371 (2005) 

(amicus); Demore v. Kim, 538 U.S. 510 (2003) (counsel of record); 

Zadvydas v. Davis, 533 U.S. 678 (2001) (amicus).  Amici currently represent 

detainees in several other cases that concern the legality of the government’s 

immigration detention policies, including cases before this Court.  See, e.g., 

Martinez v. Gonzales, No. 07-56446; Soeoth v. Gonzales, No. 07-55549; 

Diouf v. Gonzales, No. 07-55337.     

Amicus ACLU is a nationwide non-partisan organization of 

approximately 500,000 members dedicated to enforcing the fundamental 

rights of the Constitution and laws of the United States.  The Immigrants’ 

Rights Project of the ACLU engages in a nationwide program of litigation, 
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advocacy, and public education to enforce and protect the constitutional and 

civil rights of immigrants. 

Amicus ACLU-SC is a state-wide, nonpartisan, nonprofit organization 

of over 40,000 members dedicated to the preservation of civil liberties and 

civil rights.  The ACLU-SC has litigated a number of immigrants’ rights 

cases as part of its overall mission of litigation and advocacy to protect 

immigrants’ rights.  

On October 15, 2007, this Court granted Amici’s motion for 

appointment as pro bono amicus counsel. 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, 

Amici ACLU and ACLU-SC state that they are not-for-profit corporations 

that have no parent companies, subsidiaries, or affiliates who have issued 

shares to the public. 
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INTRODUCTION 

This case challenges the government’s policy of subjecting non-

citizens to prolonged civil detention during resolution of their administrative 

removal proceedings.  The government’s current practice, as exemplified by 

the instant case, is to detain non-citizens for months and even years while 

their removal proceedings are resolved without providing a meaningful 

hearing as to whether detention is justified.  Individuals detained by the 

government in this manner include those with cases pending before the 

immigration courts or at the Board of Immigration Appeals (BIA), and those 

who have obtained stays from this Court pending judicial review of their 

removal cases. 

As this Court and the Supreme Court have recognized, prolonged and 

indefinite immigration detention raises serious constitutional questions.  See 

Zadvydas v. Davis, 533 U.S. 678, 690 (2001); Nadarajah v. Gonzales, 443 

F.3d 1069, 1076 (9th Cir. 2006); Tijani v. Willis, 430 F.3d 1241, 1242 (9th 

Cir. 2005).  The government’s prolonged detention of individuals like 

Petitioner violates the Due Process Clause of the Fifth Amendment because 

it bears no reasonable relation to a legitimate government purpose, and has 

been imposed without the kind of procedural safeguards that would be 

necessary to justify such detention.  See Zadvydas, 533 U.S. at 690-92.   
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This Court, however, need not reach the serious constitutional 

questions posed by prolonged and indefinite immigration detention.  The 

principle of constitutional avoidance, as well as ordinary principles of 

statutory construction, compel the conclusion that the general immigration 

detention statutes—i.e., those that do not involve national security—

authorize detention only for a period of time reasonably necessary to 

effectuate removal.  See Nadarajah, 443 F.3d at 1079.  Under this Court’s 

precedent, after a presumptively reasonable six-month period, the 

government cannot detain an individual unless it demonstrates at a 

constitutionally-adequate hearing that continued detention is justified.  See 

id. at 1079-80; Tijani, 430 F.3d at 1242. 

BACKGROUND 

A.  Three general immigration detention statutes govern the detention 

of most non-citizens in removal proceedings.1  Detention pending 

completion of removal proceedings for non-citizens admitted to the United 

States is governed by § 236 of the Immigration and Nationality Act (INA), 8 

U.S.C. § 1226, which generally provides that while removal proceedings are 

                                                 
1 In contrast to the three general detention statutes that govern ordinary cases, 
Congress specially provided for prolonged detention when a national 
security-related charge is the basis for removal.  See 8 U.S.C. §§ 1531-37, 
1226a (expressly authorizing continued detention beyond six months even 
where “removal is unlikely in the reasonably foreseeable future”).     
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pending, the government may detain non-citizens or release them on bond or 

“conditional parole.”  See 8 U.S.C. § 1226(a).  Section 1226 also includes a 

subsection providing for so-called “mandatory” detention of persons with 

certain criminal convictions under certain circumstances.  8 U.S.C. § 

1226(c). 

A second general detention statute, INA § 235, 8 U.S.C. § 1225, 

applies to persons not admitted to the United States, including those arriving 

in the country and seeking admission, as well as those present in the United 

States after entering without inspection.  Under this statute, a non-citizen 

charged with being inadmissible “shall be detained” for a removal 

proceeding, 8 U.S.C. § 1225(b)(2)(A), or for further consideration of an 

asylum application, 8 U.S.C. § 1225(b)(1)(B)(ii), but may be released on 

parole pursuant to 8 U.S.C. § 1182(d)(5).   

The third general immigration detention statute, INA § 241, 8 U.S.C. 

§ 1231, governs detention of persons who have already received a final 

administrative order of removal, and applies to those who were previously 

admitted as well as those who were never admitted.  In Section 1231, 

Congress provided that the government generally should remove a person 

with a final administrative order of removal within 90 days (known as the 

“removal period”), during which the person “shall . . . [be] detain[ed].”  8 
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U.S.C. § 1231(a)(2).  “If the alien does not leave or is not removed within 

the [90-day] removal period, the alien, pending removal, shall be subject to 

supervision . . .”  8 U.S.C. § 1231(a)(3).  Those ordered removed based upon 

certain grounds, including criminal convictions, or determined to be a risk to 

the community or unlikely to comply with the removal order “may be 

detained beyond the removal period.”  8 U.S.C. § 1231(a)(6).  The Supreme 

Court has held that Section 1231(a)(6) authorizes detention beyond the 

removal period only when removal is significantly likely to occur in the 

reasonably foreseeable future.  Zadvydas, 533 U.S. at 699. 

In Section 1231, Congress recognized one circumstance in which 

physical removal may not occur soon after an administrative removal order: 

where the order is under review by a court.  In such a case, Congress 

provided that the 90-day removal period does not begin until the completion 

of any judicial review for which the non-citizen has obtained a stay of 

removal.  See 8 U.S.C. § 1231(a)(1)(B)(ii).  The majority of courts—

including this Court in an unpublished decision and implicitly in Tijani—

have held that during such judicial review, Section 1231 does not apply and 

the individual’s detention remains governed by the pre-administrative order 

detention statute, Section 1226 (or in the case of non-admitted aliens, 

Section 1225).  See Tijani, 430 F.3d at 1242 (treating detention pending 
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judicial review as governed by Section 1226); Martinez-Jaramillo v. 

Thompson, 120 Fed. Appx. 714, 717 (9th Cir. 2005) (unpublished) (“the 

language of the statute . . . stalls the beginning of the removal period where a 

stay of removal is granted pending judicial review.”).2

B. While the “vast majority” of removal cases are resolved relatively  
 
expeditiously, see Demore v. Kim, 538 U.S. 510, 530 (2003), those non- 
 
citizens whose removal cases are not within the “vast majority” are likely to  
 
face prolonged proceedings of indeterminate duration.  Some removal  
 
proceedings may require years to complete at the administrative level  
 
because of remands from the BIA or the courts of appeals to immigration  
 
judges on complex points of law or for additional fact-finding.  In addition,  
 
judicial review in this Court itself may necessitate well over a year.  See  
 
Tijani, 430 F.3d at 1242 (noting that “foreseeable process” for petition for  
 
review of removal order in Ninth Circuit is “a year or more”); see also Ninth  
 
Circuit United States Courts 2006 Annual Report at 36-38, available at  
 
http://www.ce9.uscourts.gov/publications/AnnualReport2006.pdf (Median 
 
time from filing of appeal to disposition for Ninth Circuit in 2006 was 15.5  

                                                 
2 See also Wang v. Ashcroft, 320 F.3d 130 (2d Cir. 2003); Rodriguez-
Carabantes v. Chertoff, 2007 WL 1268500 (W.D.Wash. May 1, 2007); 
Alafyouny v. Chertoff, 2006 WL 1581959 (N.D. Tex. May 19, 2006) 
(collecting cases); but see Akinwale v. Ashcroft, 287 F.3d 1050 (11th Cir. 
2002). 
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months).3       
 

Non-citizens subjected to prolonged detention pending removal 

proceedings receive no hearings before an immigration judge or other 

impartial adjudicator to determine whether such detention is justified.  

Instead, the government sometimes conducts periodic “file reviews” based 

upon a paper record and without providing the non-citizen with an 

opportunity to be heard, to examine witnesses, or to challenge the 

government’s evidence, and without considering length of detention as a 

factor favoring release from detention.4  See 8 C.F.R. § 241.4(h).5  

                                                 
3 This figure almost certainly underestimates, substantially, the actual time 
to disposition in petitions for review where non-citizens obtain stays of 
removal.  The median time calculation includes both cases terminated 
procedurally (of which there were 6,639) and cases disposed of on the merits 
(of which there were 6,421).  However, cases terminated procedurally are 
decided far sooner than cases decided on the merits, and non-citizens who 
obtain discretionary stays of removal most likely have their cases resolved 
on the merits.  See infra Section I.B. 
4 ICE typically only conducts these paper reviews in cases pending before 
the courts of appeals, and not during the administrative process before the 
immigration judge or the BIA.  For those detained pending proceedings 
before the immigration judge or BIA, the process varies.  See 8 C.F.R. § 
212.5 & Part 235 (describing parole process for persons detained pursuant to 
Section 1225); 8 C.F.R. § 236.1 (describing procedure for persons detained 
under Section 1226).  None of these procedures consider whether prolonged 
and indefinite detention is justified under the circumstances of an 
individual’s case. 
5 In part because immigration detention centers are not designed for 
prolonged confinement, conditions are frequently poor.  See Amended Order 
Granting in Part and Denying in Part Defendants’ Motion to Dissolve the 
Orantes Injunction, Orantes-Hernandez v. Gonzales, No. CV 82-01107 
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 C.  Detainees subject to prolonged detention face removal proceedings 

for a variety of reasons.  Some detainees are longtime lawful permanent 

residents whom the government charges with removability based upon 

criminal convictions.  See 8 U.S.C. § 1227.  Some individuals may 

ultimately prevail before the courts of appeals, even if both the immigration 

judge and the BIA have held that they are removable.  See, e.g., Li v. 

Ashcroft, 389 F.3d 892 (9th Cir. 2004); Vukmirovic v. Ashcroft, 362 F.3d 

1247 (9th Cir. 2004); see also Thangaraja v. Gonzales, 428 F.3d 870 (9th 

Cir. 2005) (awarding attorneys fees because government’s position not 

substantially justified); Rodriguez-Lariz v. INS, 282 F.3d 1218 (9th Cir. 

2002) (criticizing BIA for “summarily dismiss[ing] [claims] without even 

purporting to engage in any substantive analysis or articulating any reasons 

for its decision.”).  It is all too common for this Court and other courts of 

appeals to reverse decisions of immigration judges and the BIA based on 

mistakes of law.  See Benslimane v. Gonzales, 430 F.3d 828, 829-30 (7th 

Cir. 2005) (Posner, J.) (noting that Seventh Circuit “reversed the Board of 

Immigration in whole or part in a staggering 40 percent of the 136 petitions 

to review the Board that were resolved on the merits” and that “adjudication 
                                                                                                                                                 
(C.D. Cal. Jul. 24, 2007), at 54-74 (copy attached as appendix) (District 
court judge in this Circuit examined detention conditions in nation’s 201 
immigration detention facilities and found significant number of problems 
with conditions of confinement). 
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of [immigration] cases at the administrative level has fallen below the 

minimum standards of legal justice”). 

Other cases of prolonged detention involve persons who have no 

criminal record but have nonetheless been held in detention by the 

government pending completion of removal proceedings.  This category 

includes people who arrive at a port of entry and apply for asylum.  Such 

persons are detained by the government even though an immigration officer 

has determined that the person has a credible fear of persecution, 8 U.S.C. § 

1225(b)(1)(B), and in many cases even when an immigration judge has 

found the individual is entitled to asylum or protection against removal 

under the Convention Against Torture.  See, e.g., Nadarajah, 443 F.3d at 

1071-75 (Sri Lankan torture victim and asylum applicant incarcerated for 

five years notwithstanding repeated grants of asylum by immigration judge 

and BIA). 

SUMMARY OF ARGUMENT 

 This Court and the Supreme Court have recognized that prolonged 

and indefinite immigration detention “would raise a serious constitutional 

problem” under the Due Process Clause.  Zadvydas, 533 U.S. at 690; see 

also Nadarajah, 443 F.3d at 1076; Tijani, 430 F.3d at 1242.  To survive 

constitutional scrutiny, immigration detention—like all civil detention—
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must bear a reasonable relation to a legitimate governmental purpose.  See 

Zadvydas, 533 U.S. at 690 (citing Jackson v. Indiana, 406 U.S. 715, 738 

(1972)).  Because of the significant liberty interest at issue, civil detention 

must also be accompanied by strong procedural protections to ensure that it 

remains reasonable.  See id. at 692.   

In the immigration context, the government typically asserts two 

justifications for detention—ensuring availability for removal and a 

corollary interest in preventing danger during the removal process.  See id. at 

690.  This Court and the Supreme Court have reasoned that, when detention 

becomes prolonged, or the likelihood of removal in the reasonably 

foreseeable future is remote, the government’s justifications for detention 

become attenuated, and continued detention raises due process concerns.  

See id. at 690, 701; Tijani, 430 F.3d at 1242.  For detention to withstand due 

process scrutiny, the government must therefore provide robust procedures, 

namely in-person adversarial hearings, where the government must prove 

that a non-citizen presents a sufficient flight risk or danger to justify 

detention, in light of detention’s length and the foreseeability of removal.     

This Court, however, need not reach the constitutional problem posed 

by the government’s prolonged detention of non-citizens without any such 

hearings because the general immigration detention statutes should be read 
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to avoid this problem.  This Court and the Supreme Court have held that that 

“Congress cannot authorize indefinite detention in the absence of a clear 

statement.”  Nadarajah, 443 F.3d at 1076 (citing Zadvydas, 533 U.S. at 

690).  Because the general detention statutes at issue here lack the necessary 

clear statement, this Court and the Supreme Court have construed them to 

authorize detention for only a reasonable and brief period of time necessary 

to effectuate removal, presumptively six months.  See Zadvydas, 533 U.S. at 

699-701; Nadarajah, 443 F.3d at 1080; see also Tijani, 430 F.3d at 1242.  

Consistently with these decisions, this Court should construe the general 

detention statutes as permitting detention for a presumptively-reasonable 

six-month period.  After this time, the government must either release a 

detainee or provide him a constitutionally-sufficient hearing, where the 

government bears the burden of proving that the detainee presents a 

sufficient flight risk or danger to justify detention, given the length of past 

detention and the imminence of removal.  See Tijani, 430 F.3d at 1242. 

ARGUMENT 

I. The Government’s Practice of Subjecting Non-Citizens to 
Prolonged and Indefinite Detention Without Providing 
Meaningful Custody Hearings Violates Due Process. 

 
Civil detention of any kind, including immigration detention, can only 

satisfy the requirements of due process if it is both reasonably related to a 
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legitimate governmental interest and accompanied by strong procedural 

safeguards to ensure that it remains reasonable.  See Zadvydas, 533 U.S. at 

690-92.  In the immigration context, detention must be reasonably related to 

the government’s primary interest in ensuring availability for removal 

proceedings and its corollary interest in protecting against danger.  See id. at 

690.  To be constitutionally permissible, detention must also be 

accompanied by strong procedural safeguards: in-person, adversarial 

hearings at which the government bears the burden of justifying detention, 

given detention’s length and the likelihood of removal in the reasonably 

foreseeable future.   See id. at 691-92. 

A. Due Process Forbids Prolonged and Indefinite Immigration 
Detention Unless It Is Reasonably Related to a Legitimate 
Governmental Purpose and Accompanied By Strong 
Procedural Protections. 

 
Immigration detention restricts a fundamental liberty interest 

protected by the Due Process Clause.  “Freedom from imprisonment—from 

Government custody, detention, or other forms of physical restraint, lies at 

the heart of the liberty that the Clause protects.”  Zadvydas, 533 U.S. at 690.  

For this reason, prolonged immigration detention violates due process unless 

it is reasonably related to a governmental purpose.  See id.; see also 

Addington v. Texas, 441 U.S. 418, 425 (1979) (“This Court repeatedly has 

recognized that civil commitment for any purpose constitutes a significant 
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deprivation of liberty that requires due process protection.”) (emphasis 

added).  In a series of cases, this Court and the Supreme Court have set forth 

the due process framework applicable to prolonged and indefinite 

immigration detention under the various general detention statutes that 

govern the vast majority of immigration cases.   

In Zadvydas, the Supreme Court considered prolonged and indefinite 

immigration detention under 8 U.S.C. § 1231(a), the general detention 

statute that governs detention of non-citizens ordered removed from the 

United States.  The Court considered the detention of two non-citizens, both 

of whom had been ordered removed and exhausted all appeals, but who 

nonetheless remained detained because their deportation could not be 

effectuated due to problems in obtaining travel documents and because the 

government claimed that their release would pose a danger. 

The Court began by clarifying that even detainees ordered removed 

have a strong liberty interest under the Due Process Clause.  See id. at 690.  

The Court held that due process requires a “sufficiently strong special 

justification” to outweigh the significant deprivation of liberty of detention, 

as well as “strong procedural protections” to ensure that detention remains 

reasonable.  Id. at 690-91.  As to the government’s primary goal of ensuring 

availability for removal, “where detention’s goal is no longer practically 
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attainable, detention no longer bears a reasonable relation to the purpose for 

which the individual was committed.”  Id. at 690 (quotations and citations 

omitted).  As to the government’s corollary interest in protecting the public 

from danger, the Court found that due process does not permit the 

government to indefinitely detain based on this interest alone, absent “some 

other special circumstance, such as mental illness, that helps to create the 

danger.”  Id. at 691 (citing Kansas v. Hendricks, 521 U.S. 346, 358, 368 

(1997)).   

The Court stressed that the post-final-order detention scheme lacked 

the kind of procedures that would be necessary to justify the indefinite and 

potentially permanent deprivation of liberty.  Id. at 691-92.  Rather than 

ordering the government to provide a constitutionally adequate hearing, 

however, the Court avoided the constitutional problems of prolonged and 

indefinite detention by reading Section 1231(a)(6) as authorizing detention 

for only a reasonable period of time necessary to effectuate removal.  Id. at 

701.    

The Supreme Court next considered immigration detention in 

Demore, when it reviewed the constitutionality of mandatory detention 

without bond under 8 U.S.C. § 1226, another general detention statute, 

during “the limited period necessary” to complete removal proceedings in 

 16



most cases.  538 U.S. at 526.  In upholding the constitutionality of the non-

citizen’s detention, the Court relied on its understanding that, “[u]nder § 

1226(c), not only does detention have a definite termination point, in the 

majority of cases it lasts for less than . . . 90 days.”  Id. at 529.  The Court 

stressed “[t]he very limited time of the detention at stake under 1226(c)” and 

relied heavily on the government’s representations that such detention lasts 

“roughly a month and a half in the vast majority of cases in which it is 

invoked and about five months in the minority of cases in which the alien 

chooses to appeal.”  Id. at 529 n.12 & 530; see also Nadarajah, 443 F.3d at 

1081 (Demore “grounded its holding by referencing a ‘brief period’ . . . of 

‘temporary confinement’”) (citation omitted). 

Subsequently, in Tijani, this Court resolved the question left open by 

Demore: the constitutionality of prolonged detention under Section 1226(c).  

The non-citizen in Tijani was detained for two years and eight months under 

Section 1226(c).  430 F.3d at 1242.  This Court found it “constitutionally 

doubtful that Congress [would] authorize imprisonment of this duration.”  

Id.  Like the Supreme Court in Zadvydas, this Court avoided reaching the 

constitutional issue, but it did so by construing the statute to require a 

hearing before an immigration judge where the government bears the burden 

of justifying continued detention.  Id.; see also Ly v. Hansen, 351 F.3d 263, 
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268, 271 (6th Cir. 2003) (construing Section 1226(c) as authorizing 

detention for only “a time reasonably required to complete removal 

proceedings in a timely manner,” and finding one and one-half years of 

detention “especially unreasonable” where no chance of removal existed). 

 In Nadarajah, this Court again considered prolonged immigration 

detention, this time under other general immigration detention statutes, 8 

U.SC. §§ 1225(b)(1)(B)(ii) and (b)(2)(A).  443 F.3d at 1076.  This Court 

relied on the Supreme Court’s constitutional avoidance decision in 

Zadvydas, and concluded that, like the general post-final-order detention 

statute in Zadvydas, the general pre-final-order detention statutes also do not 

authorize detention beyond a period of time reasonably necessary to 

effectuate removal.  Id. at 1076, 1078. 

 Taken together, Nadarajah, Tijani, Demore, and Zadvydas express a  
 
straightforward constitutional standard for cases involving prolonged and  
 
indefinite detention under the general detention statutes.  Due process  
 
requires immigration detention to be reasonably related to the governmental  
 
goals of effecting removal and preventing danger.  Particularly once  
 
detention becomes prolonged, the government may not constitutionally  
 
subject a non-citizen to further immigration detention unless it can 
 
demonstrate in a constitutionally-adequate hearing that such detention is  
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justified, in light of its length and the imminence of removal.6   
 

B. Due Process Requires an In-Person Adversarial Hearing  
Where the Government Bears the Burden of Justifying 
Continued Detention. 

 
Zadvydas’s discussion of the procedural requirements that must 

accompany immigration detention clarifies that due process requires, at a 

minimum, an in-person adversarial hearing to determine that detention is 

justified, rather than the written “custody review” procedure currently 

provided by the government in some cases.     

In Zadvydas, the Supreme Court found the government’s detention 

procedures inadequate because they involved only paper review by 

administrative agents.  See 533 U.S. at 692 (citing 8 C.F.R. § 241.4(d)(1) 

(2001)).  The Court observed that it has required more robust procedures 

even for the protection of property. 7 Id. (citing, inter alia, South Carolina v. 

Regan, 465 U.S. 367, 393 (1984) (O'Connor, J., concurring)); see also 
                                                 
6 As in the case of post-final-order detention, alternatives far less restrictive 
than detention are available to the government in the pre-final-order context, 
including electronic monitoring and supervised release.  See Zadvydas, 533 
U.S. at 700. 
7 Although Zadvydas could be read to suggest that only an Article III judge 
could authorize the substantial deprivation of liberty at issue in that case, 
Amici do not argue here that the government is required at the six-month 
juncture to hold detention hearings before such judges.  But see Armentero v. 
INS, 412 F.3d 1088, 1088 (9th Cir. 2005) (Ferguson, J., specially 
concurring) (“Administrative agents cannot be vested with the authority to 
render decisions concerning the length of detention.  Such decision-making 
power rests in the hands of a judicial officer.”). 
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Goldberg v. Kelly, 397 U.S. 254, 268 (1970) (government’s failure to 

provide an in-person hearing prior to termination of welfare benefits was 

“fatal to the constitutional adequacy of the procedures.”); Memphis Light, 

Gas and Water Division v. Craft, 436 U.S. 1 (1978) (due process requires, at 

minimum, opportunity for utility clients to argue cases with designated 

employees prior to termination of their utilities);8 Califano v. Yamasaki, 442 

U.S. 682, 696 (1979) (in-person hearing required for recovery of excess 

Social Security payments where beneficiary was at fault, because “written 

review hardly seems sufficient to discharge the Secretary’s statutory duty to 

. . . assess the absence of ‘fault’”).9  

Due process also requires that the government bear the burden of 

justifying prolonged and indefinite detention at the hearing.  In Zadvydas, 

                                                 
8 The continuing vitality of cases such as Goldberg and Memphis Light is not 
in doubt, notwithstanding their age.  See, e.g., Town of Castle Rock v. 
Gonzales, 545 U.S. 748, 772 (2005) (Souter, J., concurring) (citing, inter 
alia, Goldberg and Memphis Light). 
9 The justification for an in-person hearing in the prolonged detention 
context is particularly strong given that the hearing may well call for 
determinations concerning the non-citizen’s credibility, as it relates to his or 
her willingness to appear for removal should the government ultimately 
prevail in the immigration case.  See, e.g., Califano, 442 U.S. at 697 (paper 
review without in-person hearing failed to satisfy due process because 
determination at issue “usually requires an assessment of the recipient's 
credibility”).  Cf. 18 U.S.C. § 3142 (treating “character” of defendant as 
relevant criteria in assessing bail eligibility); Manimbao v. Aschroft, 329 
F.3d 655, 661 (9th Cir. 2003) (in asylum context, immigration judges are in 
“superior position” to assess credibility).   
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the Supreme Court criticized the regulations governing prolonged 

immigration detention for placing the burden of proof on the non-citizen.  

533 U.S. at 692.  The Court clarified that it had struck down other civil 

commitment schemes for improperly allocating the burden of proof on the 

detainee.  Id.  

Consistently with Zadvydas, this Court held in Tijani that the 

government must bear the burden of proof in hearings to justify prolonged 

immigration detention. Tijani, 430 F.3d at 1242.  Tijani in turn relied upon 

the Supreme Court’s unanimous decision in Cooper v. Oklahoma, 517 U.S. 

348 (1996), which held that “due process places a heightened burden of 

proof on the State in civil proceedings in which the ‘individual interests at 

stake’ . . . are both ‘particularly important’ and ‘more substantial than mere 

loss of money.’”  Id. at 363 (citations and quotations omitted).  Cf.  Foucha 

v. Louisiana, 504 U.S. 71, 94 (1992) (Kennedy, J., dissenting) (it is “beyond 

question” that “in civil proceedings the Due Process Clause requires the 

State to prove both insanity and dangerousness by clear and convincing 

evidence.”); Santosky v. Kramer, 455 U.S. 745 (1982) (due process requires 

proof by clear and convincing evidence before termination of parental 

rights). 
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C. The Government Must Demonstrate That Detention Is 
Reasonably Related to Ensuring Availability for Removal 
and Preventing Danger, Given Detention’s Length and the 
Foreseeability of Removal. 

 
In addition to explaining why due process requires the government to 

bear the burden of proof at in-person adversarial hearings, the Supreme 

Court and this Court have also discussed the factors relevant at such a 

hearing to determine whether detention is justified.  Under the analysis in 

Zadvydas and Tijani, the government must prove that its interest in ensuring 

availability for removal proceedings, and its corollary interest in protecting 

the society from danger, are sufficient to justify detention in light of its 

length and the likelihood of removal occurring in the reasonably foreseeable 

future.  Cf. United States v. Salerno, 481 U.S. 739, 747 n.4 (1984) 

(suggesting that if pretrial detention is excessively prolonged it would 

violate Due Process). 

In the post-final-order context of Zadvydas, the Supreme Court 

focused on both the length of detention and the foreseeability of removal, 

reasoning that when “removal seems a remote possibility at best,” the 

government’s interest in preventing flight and thus ensuring availability for 

removal is “weak or nonexistent,” and that its corollary interest in 

preventing danger could not alone justify prolonged and indefinite 

immigration detention.  533 U.S. at 690.  Removal was not reasonably 
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foreseeable for the petitioners in Zadvydas, who had already been detained 

for prolonged periods, because the government was unlikely to obtain travel 

documents for them.10        

In the pre-final-order context considered by this Court in Tijani, 

detention had already become prolonged because there, as in the instant 

case, the immigration process had not been “expeditious.” 430 F.3d at 1242.  

Further, removal was not likely to occur in the reasonably foreseeable 

future:  the non-citizen in that case had petitioned for judicial review and this 

Court estimated that the “foreseeable process in this court . . . is a year or 

more.”  Id.  In such circumstances, this Court held that the detainee must be 

released unless the government proves that its interests in preventing flight 

and danger justify continued detention.  See id.   

Applying the logic of Tijani and Zadvydas here, prolonged pre-final-

order detention is not permitted by due process unless the government 

provides procedures where it bears the burden of demonstrating that its 

interests in preventing flight and danger are sufficient to justify detention in 

light of its length and the imminence of removal.   

                                                 
10 The Supreme Court in Demore also focused on length of detention in 
upholding the constitutionality of a “brief” period of pre-final-order 
mandatory detention.  Demore, 538 U.S. at 513; see also id. at 533 
(Kennedy, J., concurring) (if detention were to become prolonged, due 
process calculus would change).  
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These procedures are required irrespective of the fact that pre-final-

order detention will at some point come to an end.  The mere fact that 

detention will end at the conclusion of removal proceedings does not mean 

that the detainee’s removal is significantly likely to occur in the reasonably 

foreseeable future.  Indeed, in Nadarajah, this Court rejected the 

government’s claim that detention was not indefinite (and removal 

foreseeable) because the petitioner’s case would one day be decided.  443 

F.3d at 1081; see also Ly, 351 F.3d at 272 (“appeals and petitions for relief 

are to be expected as a natural part of the process.  An alien . . . cannot be 

[indefinitely] detained merely because he seeks to explore avenues of relief 

that the law makes available to him.”).  Moreover, as the Sixth Circuit has 

clarified, “although an alien may be responsible for seeking relief, he is not 

responsible for the amount of time that such determinations may take. . . . 

The entire process, not merely the original deportation hearing, is subject to 

the constitutional requirement of reasonability.”  Id.; see also Welch v. 

Ashcroft, 293 F.3d 213, 227 (4th Cir. 2002) (“[t]he Zadvydas Court stresses 

repeatedly that post-order detention may be ‘indefinite, perhaps permanent.’ 

. . . [Petitioner’s] detention pending a final removal order is similarly  

indefinite.”); id. at 231-32 (Williams, J., concurring). 
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In many cases removal is not reasonably foreseeable for an additional 

reason:  detainees who prevail in their removal cases will never be removed.  

Detainees who have obtained discretionary stays pending judicial review in 

this Court have necessarily shown at least a colorable challenge to their 

removal order, and accordingly may never be removed if they ultimately 

prevail.  See Maharaj v. Ashcroft, 295 F.3d 963, 966 (9th Cir. 2002) (to 

obtain discretionary stay, non-citizen must show either “a probability of 

success on the merits and the possibility of irreparable harm, or . . . that 

serious legal questions are raised and the balance of hardships tips sharply in 

[their] favor.”);11 see also supra pp. 10-11.12  

Of course, in cases like Petitioner’s, where the government has 

                                                 
11 Non-citizens obtain temporary, automatic stays under De Leon v. INS, 115 
F.3d 643 (9th Cir. 1997) until this Court rules on their applications for 
discretionary stays.   
12 The government has argued that it should be allowed to detain non-citizens 
indefinitely pending completion of judicial review because non-citizens can 
agree to be deported and pursue judicial review after they are abroad.  This 
argument is inconsistent with Tijani, where this Court imposed 
constitutionally-driven limits on detention even though the detainee could 
have agreed to be deported to pursue his claim from abroad.  In addition, 
non-citizens forced to pursue their claims from abroad may suffer the 
irreparable harm they sought to avoid through obtaining a stay from this 
Court, if, for example, they face torture or persecution abroad, or are not 
allowed to return to the United States in the event they ultimately prevail in 
their removal case.  Cf. Oyedeji v. Ashcroft, 332 F. Supp. 2d 747, 753 (M.D. 
Pa. 2004) (“[t]he price for securing a stay of removal should not be 
continuing incarceration. . . . [Petitioner] should not be effectively punished 
for pursuing applicable legal remedies.”). 
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imposed extremely lengthy detention, the deprivation of liberty may be so 

great that due process requires release irrespective of the foreseeability of 

removal.  See Nadarajah, 443 F.3d at 1080 (“[a] detention of nearly five 

years . . . is plainly unreasonable under any measure.”); Tijani, 430 F.3d at 

1249 (Tashima, J., concurring) (sheer length of 30-month detention renders 

it unreasonable).  The Supreme Court has clarified that, “for detention to 

remain reasonable, as the period of prior postremoval confinement grows, 

what counts as the ‘reasonably foreseeable future’ conversely would have to 

shrink.”  Zadvydas, 533 U.S. at 701.  Taken to its logical conclusion, if the 

period of confinement is extraordinarily lengthy, detention is unreasonable 

regardless of foreseeability of removal.   

II. None of the General Immigration Detention Statutes 
Authorizes Prolonged and Indefinite Detention Absent 
Constitutionally Sufficient Procedures. 

 
This Court may avoid reaching the constitutional questions raised by 

prolonged and indefinite detention pending removal proceedings by 

applying normal canons of statutory interpretation.  In Nadarajah, this Court 

held that the general detention statutes do not authorize prolonged and 

indefinite detention absent a clear statement to the contrary.  443 F.3d at 

1076-77.  Unlike detention statutes governing national security cases, the 

general detention statutes contain no such clear statement.  Id. at 1078-79.  
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Nadarajah held that the general detention statutes therefore authorize 

detention only for a “brief and reasonable” period of time necessary to 

effectuate removal, presumptively six months.  Id. at 1079.  After detaining 

a non-citizen for this period of time, the government must release the non-

citizen unless it provides constitutionally sufficient procedures to determine 

whether continued detention is justified.  See Tijani, 430 F.3d at 1242. 

A. Congress May Not Authorize Prolonged and Indefinite 
Detention Absent a Clear Statement. 

  
 The Supreme Court and this Court’s precedent firmly establish that 

Congress may not authorize prolonged and indefinite detention under the 

general detention statutes absent a clear statement to that effect.  See 

Zadvydas, 533 U.S. at 699; Nadarajah, 443 F.3d at 1076; Tijani, 430 F.3d at 

1242.  In the absence of a clear statement, the Court must read an 

immigration detention statute as authorizing detention for only a reasonable 

period of time. 

 The clear statement rule derives from two rationales.  First, as 

explained above, statutes authorizing prolonged and indefinite immigration 

detention raise serious constitutional problems, and should therefore be read 

to avoid that result, given that it is the duty of every court to adopt any 

“fairly possible” construction of a statute that allows it to avoid resolving a 

serious constitutional issue.  See Zadvydas, 533 U.S. at 689.  Second, 
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Congress has shown that it knows how to clearly authorize prolonged 

detention by passing statutes that explicitly authorize prolonged immigration 

detention in the national security context.  See Nadarajah, 443 F.3d at 1078-

79 (citing 8 U.S.C. §§ 1226a, 1537).  For this reason, statutes that are not 

equally explicit must be read to authorize detention for only a reasonable 

period of time.       

 The Supreme Court first articulated a clear statement rule for  
 
prolonged and indefinite detention in Zadvydas.  The government claimed  
 
that 8 U.S.C. § 1231(a)(6) authorized such detention because Section  
 
1231(a)(6) authorizes the detention of aliens “beyond” the 90-day period  
 
after entry of a final removal order.  The Supreme Court rejected that  
 
interpretation of the statute, clarifying that “if Congress had meant to  
 
authorize long-term detention of unremovable aliens, it certainly could have  
 
spoken in clearer terms.”  Zadvydas, 533 U.S. at 697.  The Court read a  
 
reasonable time limitation into the statute—six months—and construed the  
 
statute to authorize detention beyond that period only where there was a  
 
“significant likelihood” that detention would end in “the reasonably  
 
foreseeable future.”  Id. at 701.13

                                                 
13In Clark v. Martinez, the Supreme Court re-affirmed Zadvydas’s clear 
statement rule when it rejected the government’s argument that another 
statute, 8 U.S.C. § 1182(d)(5)(A), authorized indefinite detention of 
inadmissible non-citizens even if Section 1231 could not be construed as 
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 This Court has applied Zadvydas’s clear statement rule in two cases 

involving the general detention statutes.  In Nadarajah, the Ninth Circuit 

considered whether the general immigration detention statutes authorized the 

detention of a non-citizen for four-and-a-half years pending completion of 

removal proceedings.  Relying upon the clear statement rule, this Court held 

that the general immigration detention statutes are insufficiently clear to 

authorize prolonged and indefinite detention.  See Nadarajah, 443 F.3d at 

1079.  It therefore held that the general immigration detention statutes 

should be read to authorize detention for only a “brief and reasonable” 

period of time, presumptively six months.  Id. 

 Prior to its more detailed treatment of the issue in Nadarajah, this  
 
Court considered the validity of prolonged immigration detention in Tijani.  
 
Recognizing the constitutional problems posed by prolonged and indefinite  
 
detention, this Court construed Section 1226, the general detention statute at  
 
issue, to apply only to “expeditious” removal proceedings, and ordered that  
 
the petitioner be released unless the government proved at a hearing before  
 
an immigration judge that he presented a sufficient flight risk or danger to  
                                                                                                                                                 
providing this authority. 543 U.S. at 385 (per Scalia, J.) (“we find nothing in 
this text that affirmatively authorizes detention, much less indefinite 
detention.”).  The Court relied on the existence of national security statutes 
that explicitly authorize prolonged detention to conclude that the general 
statutes governing detention of inadmissible aliens do not authorize 
indefinite detention.  Id. at 379 n.4, 386 n.8. 
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the community to justify his detention.  Id. at 1242.   
 
 In short, Tijani, Nadarajah, and Zadvydas considered all three of the 

general detention statutes, and found that each of the statutes fails to contain 

the clear statement necessary to authorize the prolonged and indefinite 

detention of non-citizens whose removal is not likely to occur in the 

reasonably foreseeable future.   

B. None of the General Detention Statutes Should Be Read to 
Authorize the Prolonged and Indefinite Detention of Non-
Citizens Who Have Been Detained for More than Six 
Months, Absent a Constitutionally Adequate Procedure to 
Assure that Such Detention Is Justified. 

 
 In Nadarajah, this Court found that the time limit for the brief and 

reasonable detention authorized by the general detention statutes is 

presumptively six months.  See Nadarajah, 443 F.3d at 1079-80.  Nadarajah 

tracks similar language in Zadvydas.  There, when considering detention 

after the completion of removal proceedings, the Supreme Court observed 

that “Congress previously doubted the constitutionality of detention for more 

than six months.”  Zadvydas, 533 U.S. at 701. 

 As Nadarajah recognized, the six-month presumption is grounded in 

the structure of the detention statutes.  Shortly after the Supreme Court 

decided Zadvydas, Congress passed the Patriot Act, which authorized 

immigration detention for more than six months in certain specified cases 
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involving national security, and provided greater procedural protections in 

such cases.  See 8 U.S.C. § 1226a.  That Congress specifically legislated 

detention for longer than six months in a narrow set of cases implicating 

national security strongly suggests that the general immigration detention 

statutes do not authorize detention beyond six months for routine 

immigration cases governed by the general detention statutes.  See 

Nadarajah, 443 F.3d at 1078-80.  

 Nadarajah further supported its holding that detention pending 

completion of removal proceedings was presumptively reasonable for only 

six months by relying on the Supreme Court’s decision in Demore, decided 

two years after the enactment of the Patriot Act.  See id. at 1080-81.  The 

Supreme Court upheld detention without hearings for periods averaging up 

to five months, while suggesting that detention for significantly longer time 

periods would not be so authorized.  Demore, 538 U.S. at 528 

(distinguishing Zadvydas because, inter alia, “the detention here is of a 

much shorter duration.”).   

 Accordingly, under this Court’s precedent, the general detention 

statutes do not authorize detention beyond a presumptively reasonable six-

month period.  To avoid the constitutional concerns explained in Zadvydas, 

Tijani, and Nadarajah, this Court should construe the general detention 
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statutes to require that, after six months, the government should either 

release a detainee or hold a hearing before an immigration judge where the 

government bears the burden of justifying continued detention, in light of 

the length of detention and the foreseeability of removal.  See Tijani, 430 

F.3d at 1242.   

C. If a Detainee Files a Habeas Corpus Petition to Challenge 
His Detention, the District Court or This Court May Order 
Release In Lieu of an Immigration Court Hearing If the 
Facts Are Sufficiently Developed in the Record. 

 
Irrespective of the six-month limit and the necessary procedures, a 

non-citizen detainee may always challenge his detention by filing a habeas 

corpus petition under 28 U.S.C. § 2241.  See generally INS v. St. Cyr, 533 

U.S. 289 (2001).  In such cases (as in the instant case), where the record on 

habeas contains evidence regarding length of detention, foreseeability of 

removal, danger, and flight risk, an immigration court hearing may be 

unnecessary and this Court or a district court may simply order the 

detainee’s release.  See Nadarajah, 443 F.3d at 1080; see also Martinez v. 

Gonzales, 2007 WL 2402737 (C.D. Cal. Aug. 17, 2007) at *7 n.8 

(Nadarajah authorizes release where hearing would serve “no useful 

purpose”).   

However, the availability of habeas corpus does not render sufficient 

the current paper review procedures.  The government bears an independent 

 32



obligation to ensure that prolonged detention remains justified, consistently 

with due process, irrespective of whether a detainee files a habeas petition or 

requests a hearing.  See supra Section I.B.  The habeas process is not 

sufficient to satisfy this obligation, particularly because the process requires 

detainees to affirmatively file habeas petitions.  See, e.g., Doe v. Gallinot, 

657 F.2d 1017, 1022 (9th Cir. 1982) (“conditioning a probable cause hearing 

on the request of the individual reverses the usual due process analysis in 

cases where potential deprivation is severe and the risk of error is great.”); 

see also Hallstrom v. Garden City, 991 F.2d 1473 (9th Cir. 1993); Hayes v. 

Faulkner County, 388 F.3d 669 (8th Cir. 2004). 

CONCLUSION 

 For the foregoing reasons, Amici respectfully urge this Court to 

reverse the decision of the district court and remand with instructions that 

Petitioner should be released, or in the alternative, granted a hearing before 

an immigration judge where the government bears the burden of proving that 

// 

// 

// 

// 
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