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JURISDICTIONAL STATEMENT 

The jurisdictional summary in Defendants’ brief is complete and correct. 

COUNTER-STATEMENT OF THE ISSUES 

1. Did the district court clearly err in finding that Act 23 imposes 

significant burdens on voting on a substantial number of the 300,000 registered 

Wisconsin voters who lack ID? 

2. Did the district court clearly err in finding that there was no evidence 

of an adequate policy justification for the significant burdens imposed by Act 23? 

3. Did the district court clearly err in finding that Act 23 interacts with 

social and historical conditions to impose significant burdens on voting that fall 

disproportionately on minorities in Wisconsin? 

4. Did the district court abuse its discretion in fashioning the injunctive 

relief it entered?  

COUNTER-STATEMENT OF THE CASE 

I. Introduction 

“There is no right more basic in our democracy than the right to participate 

in electing our political leaders.” McCutcheon v. FEC, 134 S. Ct. 1434, 1440-41 

(2014) (Roberts, C.J., plurality opinion). Because “the right to exercise the franchise 

in a free and unimpaired manner is preservative of other basic civil and political 

rights, any alleged infringement of the right of citizens to vote must be carefully and 

meticulously scrutinized.” Reynolds v. Sims, 377 U.S. 533, 562 (1964). 
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Act 23 infringes upon the fundamental right to vote by prohibiting eligible 

voters without ID from casting a ballot. The district court carefully and 

meticulously scrutinized Wisconsin’s photo identification law during an eight-day 

trial, which included hundreds of exhibits and the testimony of over 50 witnesses, 

including experts, government officials, organizational employees and volunteers, 

and individual voters and their family members. Based on the record before it, the 

district court made extensive findings of fact, none of which were clearly erroneous, 

and concluded that Act 23 imposes unjustifiable and discriminatory burdens on the 

right to vote in violation of the Fourteenth Amendment and Section 2 of the Voting 

Rights Act (“VRA”).  

Specifically, the district court found that at least 300,000 registered 

Wisconsin voters lack accepted ID, and that a “substantial number” of those 

voters—particularly the tens of thousands of voters without ID living in poverty—

face significant obstacles to obtaining ID. When weighed against the paucity of 

evidence that Act 23 was necessary to advance any legitimate state interest, those 

findings amply support the district court’s determination that Act 23 places undue 

burdens on the right to vote in violation of the Fourteenth Amendment under the 

balancing test set forth in Anderson v. Celebrezze, 460 U.S. 780, 788 (1983), and 

Burdick v. Takushi, 504 U.S. 428, 434 (1992). 

Furthermore, the district court found that voters who lack ID are 

disproportionately minorities, and that minorities more frequently face greater 
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obstacles than whites in obtaining ID. The district court further found that these 

disparate burdens are not the product of chance, but are due to Act 23’s interaction 

with discrimination and socioeconomic inequalities. These findings, in addition to 

findings that Defendants’ proffered justifications were tenuous, support the district 

court’s conclusion that Act 23 causes Blacks and Latinos to have “less opportunity 

. . . to participate in the political process” in violation of Section 2 of the VRA. 42 

U.S.C. § 1973(b).  

In light of these constitutional and statutory violations, the district court 

appropriately exercised its discretion by crafting injunctive relief properly tailored 

to the facts, prohibiting the state from requiring voters to produce ID to vote. The 

entry of that injunction was not an abuse of discretion and should be affirmed. 

II. Counter-Statement of Facts 

A. Act 23 Denies Voting Rights to Citizens Without Qualifying ID 

Under Act 23, an eligible Wisconsin voter cannot vote unless he or she 

produces one of nine forms of photo identification (“qualifying ID”). Only three 

forms of qualifying ID are available to the general public: a U.S. passport, a 

Wisconsin driver’s license, and a Wisconsin state ID issued by the Division of Motor 

Vehicles (“DMV”).1 (See Defendants’ Brief, Dkt. No. 25 (“D. Br.”) at 5-6.) Except in 

                                                 
1 Four types of qualifying ID are available only to limited groups: certain military 
voters, recently naturalized citizens, Native Americans, and students at certain 
Wisconsin colleges and universities. The other two types of qualifying ID are 
temporary receipts issued when voters apply for drivers’ licenses or state ID cards. 
(See D. Br. at 6.) 
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limited circumstances, a voter requesting an absentee ballot must also provide a 

copy of a qualifying ID. (A.164.)2 

B. More Than 300,000 Wisconsin Voters Lack Qualifying ID 

The district court found that approximately 300,000 registered voters—more 

than 9% of Wisconsin registered voters—lack qualifying ID (A.182, A.238), and that 

there are additional unregistered but eligible voters who lack qualifying ID (A.183, 

A.243). The number of voters who could be disenfranchised by Act 23 could thus 

affect the outcome of a major election: Wisconsin’s 2010 gubernatorial election was 

decided by 124,638 votes and its 2010 Senate election was decided by 105,041 votes. 

(A.182.)  

The court also found that a “substantial number of the 300,000 plus eligible 

voters who lack a photo ID are low-income individuals who either do not require a 

photo ID to navigate their daily lives or who have encountered obstacles that have 

prevented or deterred them from obtaining a photo ID.” (A.183; see also A.181 n.9.) 

Tens of thousands of voters without ID (as many as 64% of voters lacking ID) in 

Milwaukee County have incomes below $20,000. (A.184-85.) Voters without ID are 

also more likely to have limited education and income. For example, 80.5% of 

eligible voters in Milwaukee County without ID have no education past high school. 

(A.185 & n.13.)  

                                                 
2 This brief cites to the district court’s April 29, 2014 Decision and Order located in 
pages A.160 to A.249 of Defendants’ Consolidated Separate Appendix. 
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The district court, crediting the expert testimony of Dr. Matt Barreto, also 

found that in Milwaukee County alone more than 63,000 eligible voters lack ID, and 

that nominally “free” IDs issued by DMV had not significantly reduced these 

numbers. (A.239-41; see generally JSA-001-078.) The court also found that more 

than 21,500 Milwaukee voters without ID lacked documents that first-time 

applicants need to obtain ID, and that at least 17,200 Milwaukee voters without ID 

would be treated by DMV as first-time applicants. (A.239, A.243.)  

C. Voters Needing Qualifying ID Must Provide Multiple 
Documents 

For most voters, the state ID card is the least difficult form of ID to obtain. 

(A.185.) But getting even that ID can be extremely burdensome. To obtain it, a voter 

must appear in person at a DMV customer service center and provide multiple 

underlying documents. (A.165.) The requirements for obtaining state IDs are the 

same as for obtaining drivers’ licenses; DMV officials confirm that these 

requirements have become increasingly restrictive over the last two decades. 

(A.242.)  

First-time applicants must produce at least three separate documents to 

prove: (1) name and date of birth; (2) U.S. citizenship; (3) identity; and (4) 

Wisconsin residency. (A.185.) To prove name, date of birth, and citizenship, most 

voters need birth certificates. (A.186.) To prove identity, most voters need social 

security cards. (A.187.) To prove residency, a voter must produce a document 
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showing a Wisconsin residential street address, not a post office box or commercial 

mail-receiving agency. Wis. Admin. Code Trans. §§ 102.15(2)(c), (4m).  

D. Voters Must Overcome Significant Barriers to Obtaining ID 

The district court found that obstacles to obtaining ID are systemic and 

pervasive.3 In making these findings, the district court credited testimony not only 

from individual voters and their family members, but also from experts, Wisconsin 

Government Accountability Board (“GAB”) and DMV employees, and organizations 

assisting voters. That extensive testimony confirmed that many low-income voters, 

especially Black and Latino voters, encounter obstacles understanding the rules, 

obtaining birth certificates and other required documents, paying for documents, 

obtaining transportation to DMV and other agencies, sacrificing wages to travel to 

DMV during work hours, and timely navigating bureaucracies at DMV and other 

agencies. (See generally A.181-95, A.184 n.12, A.191-96 nn.17-20; infra Secs. D.1-8; 

LULAC Br.) The district court thus had ample basis to find that it is difficult for 

many voters, even voters who may have had ID at some point in the past, to obtain 

ID now. (A.242-43.)  

                                                 
3  In order to minimize duplication, and pursuant to Fed. R. App. P. 28(i), the Frank 
Plaintiffs incorporate the LULAC Plaintiffs’ brief by reference. The Frank Plaintiffs’ 
Counter-Statement of the Case incorporates facts regarding burdens encountered 
by voters, family members, and organizations assisting them, from LULAC Brief’s 
Counter-Statement of the Case Sections B.1. (“Racially Disproportionate Difficulties 
In Obtaining Birth Records”) and B.2. (“Additional Burdens on Latino Voters”). 
References to “LULAC Br.” will, unless otherwise indicated, be to those sections.  
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1. Inadequate Information 

Voters without ID must learn how to obtain it. (A.188.) An internal diagram 

prepared by a GAB “election specialist” depicts the relationship between Act 23 and 

DMV’s documentation requirements: 
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(JSA-164; Tr. 1167-69.)4 A later-revised flow chart used by the GAB was no less 

confusing. (JSA-162-63.)  

Although the district court was able to summarize DMV’s requirements 

because it had access to state laws and regulations and heard trial testimony, a 

“typical voter who needs an ID . . . must educate him or herself on these 

requirements in some other way,” a process that “will be harder” for less educated 

voters. (A.188-89; see also Tr. 1102 (DMV knows that a “significant percentage” of 

voters without ID are seniors and low-income voters without computer access).) 

Even these diagrams do not incorporate all requirements voters must meet. 

Voters without the requisite underlying documents must obtain them from other 

agencies, which typically have their own documentation requirements. Almost 47% 

of eligible Milwaukee voters without ID were born outside Wisconsin (A.187), and 

learning the requirements of agencies outside Wisconsin can be even harder (see, 

e.g., A.186-87; see also A.189 (Rickey Davis had no idea how to get his birth 

certificate from Tennessee); Tr. 371 (“Some people didn’t understand really the 

means of how to go about getting a birth certificate. Some weren’t sure that they 

actually had one. Some people had a church baptism but they did not have an 

actual birth certificate and didn’t understand that there was a difference.”), 398-99 

(“a lot of people” needed information on getting birth certificates)). 

                                                 
4 Record references to the trial transcript, found in docket entry numbers 178 to 186 
in 11-cv-1128, will be denoted as “Tr.” 
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DMV’s policy of declining to provide information on potential alternatives 

and exceptions to these documentary requirements (A.191-92 n.17, A.194; infra 

Secs. D.5-6), and the lack of meaningful individual voter assistance from the state 

(Frank Plaintiffs’ Trial Exhibit (“Fr. Ex.”) 1 at 8; Tr. 900), exacerbate these 

problems. GAB’s “Bring it to the Ballot” campaign was primarily to remind people 

with ID to “bring it to the [polls]” (D. Br. at 15-17), and provided incomplete, and 

sometimes inaccurate, information about how to obtain ID.5  

2. Lack of Documents 

The evidence showed, and the district court found, that many voters without 

ID also lack one or more documents needed to obtain ID (“primary documents”). The 

district court found that a “substantial number” of voters without ID lack birth 

certificates, and in Milwaukee County alone, more than 20,000 voters without ID 

lack birth certificates or other documents to prove name, date of birth, and 

citizenship. (A.186 n.15.) More than 1,600 Milwaukee voters without ID lack social 

security cards or other DMV-required identity documents. (A.187.) A “common 

question” GAB lead election specialist Diane Lowe received was how voters who did 

not have birth certificates could get ID. (Tr. 1161.) GAB elections supervisor Ross 

Hein also knew that voters had many document-related concerns. (Tr. 1668-69, 

                                                 
5 Even trained GAB staff made mistakes interpreting some of the requirements. 
(See, e.g., Tr. 1934-35; A.422 (phone script had erroneous information on DMV 
requirements); A.438 (brochure incorrectly stated any Wisconsin college ID usable 
for voting).) 
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1675-76.) And Waukesha DMV team leader Janet Turja regularly encountered 

voters who lacked social security cards or residency documents. (Tr. 465-70; A.193 

n.18.) 

3. Logistical Barriers to Obtaining Documents Needed to 
Obtain ID 

Voters without underlying documents will “most likely” have to visit at least 

one government agency in addition to DMV to secure documents needed to obtain 

ID. (A.190, A.191-92 n.17.) But voters normally must produce ID to obtain these 

required primary documents. (A.186-88.) GAB’s lead election specialist called this 

the “vicious circle.” (Tr. 1163.) Ray Ciszewski, who volunteers at St. Benedict’s 

Church and has helped hundreds of low-income persons obtain birth certificates, 

regularly encounters this “Catch-22,” because 41 states require photo ID to issue 

birth certificates. (Id. 532, 538.) The lack of ID stymies many persons; Ciszewski 

does not even start birth certificate paperwork in “hopeless cases,” and in more than 

20% of other cases is unable to obtain birth certificates. (Id. 532, 542-43.) Some 

voters without ID can only apply for documents through close relatives with ID. 

Defendants suggest that Shirley Brown, who was born at home by midwife and 

never had a birth certificate (Tr. 205-06, 209), never even tried to apply for a birth 

certificate (D. Br. at 52), but her son testified that he did so on her behalf, sending a 

copy of his ID and $15 to Louisiana (Fr. Ex. 591; Tr. 214-16). (Even then, Louisiana 

sent him his aunt’s birth certificate, because no birth certificate exists for his 

mother. (Tr. 214-16.)) Even if agencies issuing birth certificates accept documents 
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other than photo IDs, they are often documents that low-income people lack. 

(Tr. 538-39, 1663.) GAB elections supervisor Hein knew of barriers related to the 

lack of documents required to get birth certificates, and was aware that this could 

prevent voters from getting ID. (Id. 1662-64.)  

Similarly, to obtain a social security card, a voter must visit a Social Security 

office and show “convincing documentary evidence of identity”: a driver’s license, 

passport, state ID card, or Department of Homeland Security document; a school, 

medical, or marriage record; or a “similar document.” (A.187.) Because voters 

without ID do not have driver’s licenses, passports, or ID cards, they must therefore 

produce other documents. To obtain such documents, voters may have to visit 

schools, hospitals or government agencies, where the voters may have to pay money 

and/or again have to produce identification documentation acceptable to that entity. 

(A.187-88.) For example, DeWayne Smith could not obtain ID without a social 

security card, could not obtain a social security card without hospital records, and 

could not obtain hospital records without ID. He eventually obtained the hospital 

records only because his sister had ID that she used to get the hospital records for 

him. (A.188; Tr. 856-59.)  

Proof of residency is also not always easy to obtain. Homeless voters not 

associated with social service agencies and voters in households in which bills are in 

another person’s name will have difficulty satisfying this requirement. (A.188; 

Tr. 430.) In addition, because IDs must be mailed to a physical address and cannot 
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be picked up at DMV in person, homeless or transient voters will have difficulty 

receiving the ID. (A.188.) 

4. Document Fees 

Voters without ID and one or more documents required to obtain ID will 

“likely” have to pay for the documents, especially birth and marriage certificates. 

(A.188, A.190-91; Wis. Stat. § 69.22(1)(a).) As numerous voters, government 

officials, and organizational volunteers and employees testified, Wisconsin’s $20 

birth certificate fee imposes hardships on many voters. And it is generally more 

expensive to get birth certificates from other states. (A.186-87, A.190-91; LULAC 

Br.) There is also no indigency exception to DMV’s birth certificate requirement. 

(Tr. 1852-53.) Even Defendants’ witness, Milwaukee Election Commissioner Robert 

Spindell, acknowledged knowing many people who could not pay $20 for birth 

certificates. (A.190.) And Ciszewski encountered many people who could barely 

afford the $5 co-pay his church requires in order to help homeless people obtain 

birth certificates. (A.190-91; see also JSA-176-79, JSA-186-87 (nature and extent of 

poverty in Wisconsin).)  

5. Required Documents Do Not Exist 

Many voters cannot obtain documents DMV requires because the documents 

do not exist. (A.191-92 n.17, A.222 n.36.) The district court found that a “common” 

problem for older Black voters from the South is that they were born at home by 

midwife and were never issued birth certificates. (A.191-92 n.17; LULAC Br.) The 
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lack of birth records or their destruction in fires or natural disasters like Hurricane 

Katrina prevents many other voters from obtaining the required documents. (A.191-

92 n.17.)  

Although DMV has an alternative “MV3002” procedure for such voters, DMV 

wants to minimize exceptions and thus does not publicize the procedure, regularly 

turning away voters without birth certificates without informing them of any 

alternative. (A.191-92 n.17.) Consequently, the district court found, voters “who 

need to use [the MV3002] are more likely to give up trying to get an ID than to be 

granted an exception.” (Id.) Even voters who learn of the procedure must pay to 

search for birth records, obtain a certification from their birth-state that no birth 

certificate exists,6 and produce other “strong evidence” of the details of birth, in 

order to use the MV3002. (Id.) What constitutes “strong evidence” is left up to DMV 

employees’ discretion, so voters’ ability to obtain ID depends on which customer 

service center a voter visits and which supervisor is on duty. (Id.)  

6. Voters Must Correct Errors in Documents 

DMV will not issue ID if there are discrepancies or errors in documents, such 

as incorrectly recorded birth dates, misspellings, transposed names, or ethnic 

                                                 
6 (See, e.g., Tr. 471-72.) DMV knows that other states cannot be compelled to 
complete the form. (Id. 1873.) Even Wisconsin’s vital records office refused to do so, 
rejecting Nancy Wilde’s MV3002 form and telling her to apply for a delayed birth 
registration, which involves additional fees and documents. (Fr. Ex. 121, Fr. Ex. 607 
at 19-22, 26-27; see also Tr. 67-72 (Bettye Jones’s efforts to obtain delayed birth 
certificate), 401-02 (86-year old Melvin Robertson told to obtain delayed birth 
certificate, which required 80-year-old school records).) 
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spellings. (A.192-94, A.193 nn.18-19; LULAC Br.) This problem is commonplace.7 In 

such cases, DMV requires voters to amend the underlying documents. (A.193 n.19.) 

Doing so can take months and involve substantial costs. It took more than six 

months and $2,000 for Katherine Clark to amend her Mississippi birth certificate. 

(Id.) Ruthelle Frank was told it would cost up to $200 to amend her Wisconsin birth 

certificate, and Eddie Lee Holloway was told that it would cost $400-$600 to amend 

his Illinois birth certificate. (Id.; Tr. 46-47 (“[F]irst I needed to amend my birth 

certificate. Q. Did they tell you how much that would cost? A. They said four to 

$600. Q. Do you have four to $600? A. I don’t have four to 600 cents.”).) As the 

district court found, although “DMV will sometimes make exceptions for such 

persons, this fact is not made known to applicants, and thus those who might 

benefit from the exception procedure are unlikely to learn of it. Consequently, those 

with errors in their underlying documents are more likely to give up trying to get an 

ID than to be granted an exception.” (A.194 (citation omitted).) Indeed, getting an 

exception frequently depends on voters’ ability to complain to elected officials. 

(A.194-95, A.195-96 n.20.) 

                                                 
7 Six voters testified about incorrect birth certificates (A.193 n.19), and DMV and 
GAB employees corroborated that this problem is common (A.193 n.18, A.195-96 
n.20; see also Tr. 466-70 (Turja), 1161, 1163 (Lowe), 1103-11; Fr. Exs. 54, 428 (DMV 
deputy administrator Kristina Boardman)). Even the mother of Defendants’ 
witness, Diane Hermann-Brown, a municipal clerk, had to amend social security 
records due to a one-letter error in the spelling of her middle name. (A.193 n.18.) 
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7. Transportation and Related Burdens 

To obtain ID, voters must also travel in person to DMV during its limited 

business hours. (A.189.) GAB received “a lot of complaints from voters who were 

having a hard time getting to the DMV.” (A.190.)8 Only 32 of DMV’s 92 customer 

service centers are open five days a week; only two are open after 5:00 p.m.; and 

only one is open on weekends. (Id.) Many voters therefore must take time off work 

to appear at DMV, often requiring them to sacrifice wages. (A.189.) Not all DMV 

customer service centers are accessible by public transportation, and others are not 

readily accessible to inner city voters. (A.190.) Many voters had to find the means 

and money to make multiple trips to DMV because they did not understand DMV’s 

requirements or lacked required documents, and to make trips to other agencies to 

get required documents.9 (Id.) Because voters who lack ID cannot drive, most must 

                                                 
8 For instance, a “regularly recurring piece of information” that came to GAB 
Election Division Administrator Nathaniel Robinson’s attention was voters with 
difficulty getting to DMV. (Fr. Ex. 635 at 32.) “Many times” transportation was 
expensive, and transportation was a “major barrier” for people with disabilities. (Id. 
at 33, 59.) Research GAB commissioned confirmed that DMV sites were 
“challenging” due to inaccessible locations, long lines, and limited hours. (Fr. Ex. 
155 at 6.) 

9 Voters Davis (Tr. 88), Winslow (id. 99-101), Simon (id. 116, 122-23), Brown 
(id. 210-11), Newcomb (id. 844-46), Hutchins (id. 952, 967-68), Trokan (id. 1614-18), 
Smith (id. 858-59) and Hermann-Brown’s mother (id. 1794-96) all had to go to DMV 
twice; voters Jones (id. 60-62, 75) and Ellis (id. 561-65, 567) went to DMV three 
times, and Thompson (id. 704) went to DMV four or five times. Voters often must go 
to multiple locations to get documents that DMV requires. For example, Holloway 
went to DMV, downtown to another agency, to various agencies in Illinois twice, 
and to the Social Security Administration (“SSA”) (id. 44-50); Ellis went to a church, 
Dryhootch and Vets Place Central (homeless assistance programs) for birth 
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use public transportation, find other transportation, or walk to DMV, requiring 

even more time off work and additional transportation costs. (A.189-90.) 

Transportation burdens can be even greater for voters who must go to other 

states for documents. Reverend Willie Brisco’s grandmother in Mississippi had to 

travel 210 miles to amend his birth certificate. (A.193 n.19.) Eddie Lee Holloway 

spent $180 on bus fare to Illinois, attempting to get required documents from 

multiple agencies in an unsuccessful effort to amend his Illinois birth certificate, 

which DMV required to issue an ID. (Tr. 45-51.) Even if documents theoretically can 

be obtained by mail, voters, such as Rickey Davis, may not understand the process 

to do so. (A.189.) 

8. Delays Obtaining ID 

Voters may not be able to obtain documents DMV requires and then obtain 

ID in time to vote. (A.192; Tr. 1660-61 (elections supervisor Hein testified that it 

generally takes at least two weeks to get Wisconsin birth certificates by mail—and 

longer from other states).) If voters need documents to get other documents like a 

birth certificate, to then get ID, the process can take even longer. For example, Sim 

Newcomb could not get ID without his birth certificate and could not get his birth 

certificate without military discharge papers, which take months to obtain. At the 

                                                                                                                                                             
certificate help, and to SSA (id. 563-65); Smith went to SSA 3 or 4 times and to 
Froedtert Hospital (id. 856-58); Jones made multiple trips to notaries (id. 69); and 
Hermann-Brown’s mother went to SSA (id. 1794-96).  
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time of trial, Newcomb still lacked ID. (A.219 n.34; Tr. 845-46, 852; see also id. 567 

(it took Ellis almost two years to get ID).) 

E. The Burdens of Act 23 Fall Disproportionately on Minorities 

1. Minorities Disproportionately Lack ID and 
Disproportionately Face Material Burdens to Obtain ID  

Defendants concede that “‘minorities are less likely than whites to currently 

possess qualifying ID.’” (A.218 (citation omitted).) The district court found that 

Black voters in Wisconsin are 1.7 times as likely as white voters and Latino voters 

in Wisconsin are 2.6 times as likely as white voters to lack qualifying ID. (A.212-13; 

LULAC Br.) The court credited Dr. Barreto’s testimony that in Milwaukee County, 

only 7.3% of white voters, but 13.2% of Black voters and 14.9% of Latino voters, lack 

ID. (A.214; see also A.239-43.) The issuance of nominally “free” IDs did not solve the 

ID possession disparities. (A.214-15, A.239-41.) 

In addition, Black and Latino voters must overcome more burdens than white 

voters to obtain ID. (A.221-22.) The court credited Dr. Barreto’s finding that 

Milwaukee’s Black voters are almost twice as likely, and Latinos 2.5 times as likely, 

to lack ID and one or more documents DMV requires to issue ID. (A.221.) Birth 

certificates are also less likely to exist for non-white voters. (A.222 & n.36.) Blacks 

and Latinos are also more likely than whites to have been born outside Wisconsin, 

increasing the time and expense of obtaining birth certificates. (Id.) Moreover, 

because Puerto Rico annulled all birth certificates in 2010, voters born in Puerto 

Rico must travel to Puerto Rico or pay significant fees to obtain new birth 
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certificates—even if they have copies of their original birth certificates. (A.222-23 

n.37.) And Spanish-speaking voters face additional difficulties trying to navigate 

bureaucracies to obtain ID. (A.222; LULAC Br.) 

2. Blacks and Latinos Are Less Likely to Have ID Because of 
Discrimination and Socioeconomic Disparities  

The district court found that Blacks and Latinos disproportionately lack 

qualifying ID, and frequently face greater hurdles obtaining ID, “because they have 

suffered from, and continue to suffer from, the effects of discrimination.” (A.224; see 

generally JSA-169-92.) Crediting expert testimony of Dr. Marc Levine, the court 

found that “Milwaukee ranks the worst of the 102 largest metropolitan areas in 

Black/white segregation and the ninth worst in Latino/white segregation” (A.224), a 

trend that is traceable to housing discrimination (A.225). As a result, Blacks and 

Latinos are largely relegated to an “inner-city core” where they are more likely to 

rely on public transportation or walk, and thus are less likely to have drivers’ 

licenses. (A.224 n.39.)  

The court also credited Dr. Levine’s testimony that such segregation is the 

cornerstone from which socioeconomic disparities flow (A.225), and that continuing 

adverse effects of discrimination in employment10 and education also contributes to 

                                                 
10 For example, Dr. Levine discussed a study showing that in Milwaukee, white job 
applicants are twice as likely to receive call-back interviews as Black applicants, 
and even white applicants with criminal records are more likely to receive call-back 
interviews than Black applicants without criminal records. (A.225; JSA-182.) 
Defendants did not dispute those findings.  
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the lower socioeconomic status of Blacks and Latinos in Wisconsin (id.). Indeed, all 

available evidence indicates that Milwaukee, and Wisconsin generally, experience 

“the sharpest, most pervasive, most persistent, and most entrenched racial and 

ethnic socioeconomic disparities of virtually any region of the country” (id.), making 

Black and Latino voters more likely to live in poverty (A.226). Voters living in 

poverty are less likely to drive or participate in other activities such as banking or 

air travel for which photo ID may be required, so they are less likely to possess 

photo ID than voters who can afford to participate in such activities. (A.223-24.) 

Voters who live in poverty likewise find it more difficult to obtain ID than voters 

with greater financial resources. (A.224.)  

In sum, the district court found that the disparate impact of Act 23 on Blacks 

and Latinos is not a product of chance, but results from the interaction of the photo 

ID requirement with past and present forms of discrimination. (A.226.) 

F. No Evidence that Act 23 Serves State Interests 

1. No Evidence of In-Person Voter Impersonation  

Although Defendants insist that photo ID is needed to prevent in-person 

voter impersonation, there is no evidence of any in-person voter impersonation 

occurring in Wisconsin. (A.170-71.) The district court credited LULAC Plaintiffs’ 

expert Dr. Lorraine Minnite’s analysis of Wisconsin’s 2004, 2008, 2010, and 2012 

elections, which found only a single case of impersonation involving a man 
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submitting his recently-deceased wife’s absentee ballot by mail.11 (A.172-73, 

A.172 n.7.) The court also found that in-person impersonation was not a kind of 

fraud that would be undetectable. (A.174-75.) Although in about a dozen cases per 

major election, voters arrive at the polls and are told they have already voted, 

almost all of these have innocent explanations, such as poll workers making 

notations on incorrect lines of poll books. (A.171.) Defendants’ witness Michael 

Sandvick, a retired police detective, admitted that every allegation of 

“impersonation” he investigated turned out to be poll worker error. (Tr. 2011-12, 

2039.) There are one or two “unexplained” complaints that may occur in major 

elections, but Assistant D.A. Landgraf did not testify that those “unexplained” cases 

constitute impersonation (id. 2057-59), leading the court to find that the 

unexplained complaints “most likely . . . also have innocent explanations and the 

District Attorney’s office was simply unable to confirm that they did.” (A.171.)12  

The district court also found that it would not be easy to commit in-person 

voter impersonation. (A.176.) Expert testimony from LULAC Plaintiffs’ expert Dr. 

Barry Burden and testimony from Defendants’ witness Spindell established that an 

impersonator would need to know the name of another person registered at a 

specific polling place, know that person’s address, know that the person has not yet 

                                                 
11 In a prior study, Defendants’ expert also analyzed databases to look for 
impersonation of deceased voters in Georgia and likewise found no evidence it 
occurred. (A.175.) 

12 The rate of “unexplained” reports is only 1 per 330,000 eligible voters. (A.171-72.) 
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voted, and know that no one at the polls will realize that the impersonator is not the 

individual being impersonated. (Id.; Tr. 2007-09.)13 “Defendants offered no evidence 

to support the notion that it is easy to obtain this knowledge.” (A.176.)  

The court further found that a rational person is highly unlikely to commit 

voter impersonation because the cost of the fraud, including a $10,000 fine and 

three years’ imprisonment, far outweighs the benefit of one extra vote for a 

preferred candidate. (Id.) This is especially true based on the finding that election 

laws are “vigorously enforced” in Wisconsin by federal, state, and local officials. 

(A.173-74.) 

2. Act 23 Decreases Public Confidence in Election Integrity   

The district court found that “available empirical evidence indicates that 

photo ID requirements have no effect on confidence or trust in the electoral 

process.” (A.177.) The district court further found, based on expert testimony from 

Dr. Burden and other evidence, including social science research and statements of 

GAB Executive Director Kevin Kennedy, that ID requirements undermine public 

confidence in electoral integrity by creating the false impression that impersonation 

fraud is widespread, and by disenfranchising voters, making the results of elections 

less reflective of the popular will. (A.178-79.) 

                                                 
13 Defendants cite Spindell’s hypothesis that it would be “extremely easy” to 
impersonate a voter (D. Br. at 46), but do not mention Spindell’s testimony about 
these difficulties that a voter attempting in-person impersonation would experience. 
(Tr. 2007-09.)  
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3. No Evidence that Act 23 Deters Other Types of Voter 
Fraud or Promotes Orderly Election Administration 

The district court also found no evidence that Act 23 would deter other forms 

of voter fraud, such as double voting, voting under invalid registrations, or voting by 

persons no longer maintaining residency in Wisconsin; or that voter ID would 

improve election administration in Wisconsin. (A.179-80.) “No evidence in the 

record indicates that persons convicted of a felony or non-citizens will be unable to 

present qualifying forms of ID.” (A.180.) The same holds true for potential double 

voters, who are not impersonating anyone and who may well have ID. (Id.; see, e.g., 

Tr. 1038-40; A.401.)  

III. Procedural History 

Plaintiffs do not dispute Defendants’ statement of the procedural history. 

(D. Br. at 18-20.)  Although the Frank and LULAC cases were not formally 

consolidated for bench trial, they were tried simultaneously, and by stipulation all 

evidence and testimony admitted for either case was admitted for both cases. (Tr. 7, 

1708.) 

SUMMARY OF ARGUMENT 

The district court did not clearly err in finding that Act 23 imposes significant 

burdens on voting on a substantial number of the 300,000 registered Wisconsin 

voters who lack ID. Nor did the district court clearly err in finding that there was no 

evidence of an adequate policy justification that outweighs these significant 

burdens. The district court therefore correctly concluded that Act 23’s photo ID 
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requirement is unconstitutional under the Fourteenth Amendment. The district 

court also did not clearly err in finding that Act 23 interacts with social and 

historical conditions to impose significant burdens on voting that fall 

disproportionately on minorities in Wisconsin, and thus also correctly concluded 

that Act 23’s photo ID requirement violates Section 2 of the Voting Rights Act. In 

light of these violations, the district court did not abuse its discretion when it 

entered an injunction against the implementation of a photo ID requirement to 

voting. This Court should affirm. 

ARGUMENT 

I. Standard of Review 

“A district court’s findings of fact made after a full bench trial are entitled to 

great deference and shall not be set aside unless they are clearly erroneous.” 

Gaffney v. Riverboat Servs. of Ind., Inc., 451 F.3d 424, 447 (7th Cir. 2006); see Fed. 

R. Civ. P. 52(a)(6). As Defendants note, factual determinations are reviewed for 

clear error, the law is reviewed de novo, and the relief ordered is reviewed for abuse 

of discretion. (D. Br. at 22.) The clear-error “standard [also] applies to the court’s 

application of the law to the facts. Under the clear-error standard, we will not 

reverse unless, after reviewing all the evidence, we are left with the definite and 

firm conviction that a mistake has been committed. As long as the district court’s 

conclusions are plausible in light of the record viewed in its entirety, we will not 

disturb them.” Reynolds v. Tangherlini, 737 F.3d 1093, 1104 (7th Cir. 2013) 
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(internal citations and quotation marks omitted). The Frank Plaintiffs concur with 

the LULAC Plaintiffs’ Statement on Standard of Review for the VRA claim. 

II. The District Court’s Findings of Fact Establish That Act 23 Violates 
The Fourteenth Amendment 

The district court found that hundreds of thousands of Wisconsin voters lack 

ID, and that many of these voters will face substantial burdens obtaining ID. These 

findings were not clearly erroneous, and distinguish this case from Crawford v. 

Marion County Election Board, 553 U.S. 181 (2008), which Defendants insist forbids 

a constitutional challenge here. (D. Br. at 33-34.) In Crawford, “on the basis of the 

evidence in the record it [wa]s not possible to quantify either the magnitude of the 

burden on this narrow class of voters or the portion of the burden imposed on them 

that [wa]s fully justified.” 553 U.S. at 200 (emphasis added). Here, in contrast, the 

extensive factual record demonstrated the magnitude and severity of the burdens 

imposed by Act 23, as well as significant differences between Wisconsin’s and 

Indiana’s voter ID laws. Accord Veasey v. Perry, No. 13-CV-00193, 2014 WL 

3002413, at *16 (S.D. Tex. July 2, 2014) (“[T]he Crawford holding, which was based 

on a lack of evidence, does not preclude the prosecution of this action and the 

parties’ respective rights and obligations to develop and present the necessary 

evidence. Instead, the Crawford case illustrates that a Fourteenth Amendment 

challenge may be successfully prosecuted against a photo identification law.”).  

Case: 14-2058      Document: 35            Filed: 07/23/2014      Pages: 80



 

 25 

As shown below, the district court’s findings that Act 23 imposes substantial 

burdens on voters, and does not advance legitimate state interests, were not clearly 

erroneous. Those factual findings are fatal to Act 23.  

A. Defendants Concede that the Anderson/Burdick Test Applies  

All parties agree that laws imposing a burden on the fundamental right to 

vote are subject to the flexible balancing test of Anderson, 460 U.S. at 788, and 

Burdick, 504 U.S. at 434, and that, “[h]owever slight [a] burden [on voting] may 

appear, . . . it must be justified by relevant and legitimate state interests 

sufficiently weighty to justify the limitation.” Crawford, 553 U.S. at 191 (internal 

quotation marks omitted). (D. Br. at 34.) Thus, “a court considering a challenge to a 

state election law must weigh ‘the character and magnitude of the asserted injury to 

the rights protected by the First and Fourteenth Amendments that the plaintiff 

seeks to vindicate’ against ‘the precise interests put forward by the State as 

justifications for the burden imposed by its rule,’ taking into consideration ‘the 

extent to which those interests make it necessary to burden the plaintiff’s rights.’” 

Burdick, 504 U.S. at 434 (quoting Anderson, 460 U.S. at 789) (emphases added).  

Rather than “applying any litmus test that would neatly separate valid from 

invalid restrictions,” the court must review the facts and record before it “and then 

make the hard judgment that our adversary system demands.” Crawford, 553 U.S. 

at 190 (internal quotation marks omitted). This is a sliding scale: the greater the 
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burden, the stronger the state’s interests must be. Cf. Crawford v. Marion Cnty. 

Election Bd., 472 F.3d 949, 952 (7th Cir. 2007), aff’d, 553 U.S. 181 (2008).  

B. Act 23 Imposes Substantial Burdens on Many Voters 

 After a full bench trial, the district court credited expert testimony that at 

least 300,000 registered Wisconsin voters lack ID; that voters without ID are far 

more likely to be low income and have a limited education than other voters; and 

that “a substantial number” of voters without ID face significant obstacles to 

obtaining it. (A.183; supra Counter-Statement of Facts (“SOF”) Sec. B.) These 

findings stand in stark contrast to Crawford, where “the evidence in the record d[id] 

not provide us with the number of registered voters without photo identification.” 

553 U.S. at 200. 

Moreover, unlike the litigants in Crawford, who were unable to find “a single 

plaintiff . . . whom the law [would] deter from voting,” 472 F.3d at 951-52, here 

there was testimony from numerous voters who were unable to obtain ID despite 

extensive and repeated efforts. Indeed, there was evidence that Act 23 did 

disenfranchise voters during the February 2012 primary election when it was in 

effect. (Tr. 2063 (City of Madison clerk noting that several dozen voters were unable 

to vote in the low-turnout February 2012 election because they lacked Act 23 ID).) 

There was also testimony from and about other voters who obtained ID only after 

months of Herculean efforts. (A.181-96, A.191-96 nn.17-20, A.219 n.34.)  

Defendants suggest that the eight voters they concede were unable to get ID 
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simply did not try hard enough.14 (D. Br. at 50-53.) That absurd assertion is belied 

by the record. For example, Alice Weddle, Shirley Brown, and Rose Thompson, like 

many older Black voters, were born in the South by midwife and were never issued 

birth certificates. (A.183-84, A.191-92 n.17.) And while 86-year-old Melvin 

Robertson was born in Milwaukee County, the county similarly has no record of his 

birth on file. Defendants fault him for not seeking a “delayed birth certificate from 

Madison” (D. Br. at 52), ignoring that Mr. Robertson was instructed that obtaining 

a delayed birth certificate would require him to locate elementary school records 

approximately eight decades old (A.184). Defendants argue that these voters, who 

have repeatedly sought and been denied birth certificates and/or ID cards, should 

simply keep trying.15 (D. Br. at 50-53.) 

Other voters experienced different difficulties obtaining birth certificates. 

Rickey Davis’s Tennessee birth certificate was destroyed in a fire and the court 

found that he “has no idea how to go about ordering [his birth certificate]” from a 

city where he has never been (A.183-84, A.189; Tr. 93-94), but Defendants simply 

assert that he should “tr[y] to obtain his birth certificate” anyway (D. Br. at 51). Sim 

                                                 
14 Testimony from nine voters personally unable to obtain ID is in the record; 
Defendants’ Brief omits Wilde, who passed away shortly before trial but never 
obtained ID. (A.191 n.17; Fr. Ex. 607 at 7-8; SOF Sec. D.5. n.6.) 
15 Weddle went to DMV and also applied for a non-existent Mississippi birth 
certificate. (Tr. 37-38.) Brown went to DMV twice and applied, through her son, for 
a non-existent Louisiana birth certificate. (Tr. 210-11; SOF Secs. D.3., D.7. n.9.) 
Thompson repeatedly applied for a non-existent Mississippi birth certificate and 
went to DMV four or five times. (D. Br. at 52; SOF Sec. D.7. n.9.) 
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Newcomb has already tried twice, unsuccessfully, to obtain ID. Illinois refuses to 

issue a birth certificate without military discharge papers that he lacks and that 

take months to arrive. Moreover, he has no paid time off from work and has to 

travel 45 minutes each way by bus to get to DMV (A.184, A.187, A.189; Tr. 845-46, 

852), yet Defendants simply assert that he may “eventually” get his birth certificate 

(D. Br. at 53). 

Two of these voters were informed that errors in their primary documents 

would have to be corrected at substantial expense. Eddie Lee Holloway Jr.’s birth 

certificate says “Eddie Junior Holloway” so DMV rejected it; while Defendants now 

claim that there is a “possibility” DMV might accept his incorrect documents (id. at 

50-51), they omit the fact that Holloway already has spent more than $180 and 

travelled to multiple cities in Illinois in unsuccessful efforts to amend his records 

(A.193 n.19; Tr. 42-50). The birth certificate of Ruthelle Frank, who is over 80 years 

old (Fr. Ex. 606 at 4), also has errors, but Defendants argue that she could 

nevertheless obtain ID (D. Br. at 51), omitting the district court’s finding that she 

was told she would have to pay up to $200 to amend birth records (A.193 n.19).  

Unable to contest these facts, Defendants concede that there are some 

“severely burdened voters” without ID—an admission that the law imposes 

unconstitutional burdens on some voters—but insist that such burdens are 

“atypical.” (D. Br. at 37; see also id. at 48.) The district court, however, found that 

burdens associated with obtaining ID are commonplace, and that “for many voters, 
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especially those who are low income, the burdens associated with obtaining an ID 

will be anything but minor.” (A.197 (emphasis added).) That factual finding was not 

clearly erroneous. The district court’s findings about the systemic burdens voters 

experience were not only based on testimony from these eight voters, but also on 

expert analysis of document possession rates, testimony from state officials and 

volunteer organizations who routinely interacted with voters facing difficulties 

obtaining ID, and other evidence of systemic obstacles that routinely apply to voters 

without ID. (See generally SOF Sec. D.) 

For instance, the court found, based on extensive testimony of experts, state 

employees, and others, that there are “a substantial number” of voters without ID 

who also lack at least one primary document, such as a birth certificate or social 

security card, required to obtain ID. (SOF Sec. D.2.) Thus, the district court found, 

these voters “most likely” will have to interact with at least one other government 

agency to obtain these primary documents. (A.190.) Further, obtaining the primary 

documents often requires voters to obtain secondary documents to obtain those 

primary documents before they can obtain ID, or traps voters in the systemic, 

vicious circle of needing photo ID to get the primary documents that are needed to 

get ID. (SOF Secs. D.2, D.3.)  

The record also established that substantial barriers to obtaining birth 

certificates are widespread. Undisputed expert testimony established that nearly 

half of voters in Milwaukee without ID were born out-of-state, compounding the 
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burdens of obtaining underlying documentation. (SOF Sec. D.1.) Testimony revealed 

that the problem of missing birth certificates is “common” for older Blacks born in 

the South (A.191-92 n.17), and that DMV purposefully conceals the exception for 

such voters from the public (SOF Sec. D.5.).  

Testimony from government officials, volunteers, and voters also confirmed 

that errors in documents required to obtain ID are so common that even one of 

Defendants’ own witnesses ended up encountering this problem when trying to help 

her mother obtain ID and, again, DMV refuses to publicly disclose exceptions that 

might resolve such situations. (SOF Sec. D.6.) Testimony from state employees, 

volunteers, and voters also established that, even if underlying documents are 

available, it can take weeks or longer to obtain them, especially if they are from out 

of state—a delay that may preclude citizens from voting in some elections. (A.192; 

SOF Sec. D.8.)  

These burdens will be felt most frequently by Wisconsin’s most vulnerable 

citizens: the tens of thousands of Wisconsin voters without ID who live in poverty. 

Expert testimony established that voters without ID are disproportionately in 

poverty and less educated. (SOF Sec. B.) This magnifies the burdens of Act 23, as 

voluminous testimony from government employees, volunteers, and voters, as well 

as from a witness called by Defendants—established that many low-income voters 

cannot afford to purchase birth certificates, even if they manage to navigate the 

bureaucratic thicket surrounding the process of obtaining ID. (SOF Secs. D.1., D.4.) 
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Furthermore, research commissioned by GAB, and testimony from GAB employees, 

volunteers, and voters also confirmed the regularly recurring difficulties voters had 

obtaining and paying for transportation to reach DMV and other agencies, and that 

going to DMV during its limited daytime hours imposes additional costs on voters 

who “likely . . . will have to take time off from work.” (A.189; SOF Sec. D.7.) For 

these voters, Act 23 will pose a severe if not insurmountable barrier. 

Given the overwhelming weight of this credible testimony, the district court’s 

findings that these burdens are widespread were not clearly erroneous. Compare 

Crawford, 553 U.S. at 201 (the “record says virtually nothing about the difficulties 

faced by . . . indigent voters” in obtaining ID); see also Veasey, 2014 WL 3002413, at 

*15. And, despite Defendants’ assertions to the contrary (D. Br. at 35), the burdens 

found by the court, on the basis of extensive evidence, are far more significant and 

pervasive than the “vagaries” of forgetting one’s ID at home (id.), or having a 

“wallet stolen on the way to the polls” that the Crawford court found to be de 

minimis, Crawford, 553 U.S. at 197-98. 

These burdens are commonplace, substantial and, unlike the Indiana law in 

Crawford, not mitigated by other portions of Act 23. For example, unlike Indiana’s 

law, Act 23 requires even most mail-in absentee voters to produce ID (compare 

A.164 with Crawford, 553 U.S. at 185-86), and Wisconsin generally requires at least 

three primary documents to obtain ID, unlike Indiana, which only requires one 

(compare A.185-86 with Crawford, 553 U.S. at 198 n.17). The district court 
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therefore correctly concluded that Act 23 imposes significant burdens on a 

substantial number of voters. 

Defendants cannot demonstrate that these findings as to the substantial 

number of voters burdened by Act 23 are clearly erroneous. Instead, they argue 

that, as a matter of law, there can be no liability because the district court did not 

calculate the exact number of voters harmed by each of the different burdens 

imposed by Act 23. (D. Br. at 53-54.) Defendants cite no authority for that 

proposition. Mathematical precision is not necessary to establish a violation, as 

cases applying Anderson/Burdick do not require plaintiffs to specify an exact 

number of voters burdened by a law to find liability. See, e.g., Lee v. Keith, 463 F.3d 

763 (7th Cir. 2006) (striking down petition signature requirement under 

Anderson/Burdick without calculating precise number of injured voters); cf. Garner 

v. Kennedy, 713 F.3d 237, 243-44 (5th Cir. 2013) (fact that trial court did not specify 

precise costs of requested religious accommodation did not invalidate its findings or 

its conclusion that rights of inmates outweighed burdens on state). In sum, Act 23 

eviscerates the right to vote for many Wisconsin citizens. The district court’s 

findings that Act 23 imposes significant burdens on a substantial number of voters 

were well-supported, and certainly not clearly erroneous. 

C. The District Court Correctly Balanced Act 23’s Demonstrated 
Burdens on Voters Against the State’s Speculative Interests 

Against this clear evidence of substantial burdens on voters—lacking in 

Crawford—the district court properly considered whether there was 
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correspondingly weighty evidence of the “precise interests put forward by the State 

as justifications” for Act 23. Burdick, 504 U.S. at 434 (quoting Anderson, 460 U.S. at 

789). The district court found such evidence utterly wanting. (SOF Sec. F.) Even 

Defendants concede that “voter fraud is quite rare in Wisconsin.” (D. Br. at 37.) 

While the district court agreed that preventing impersonation is a valid state 

interest, the record established that “virtually no voter impersonation occurs in 

Wisconsin and [that] it is exceedingly unlikely that voter impersonation will become 

a problem in Wisconsin in the foreseeable future.” (A.170.) The court found only a 

single case of voter impersonation, which occurred by absentee ballot rather than in-

person (A.170-72, A.172 n.7), and therefore would not have been prevented by voter 

ID. See, e.g., Crawford, 472 F.3d at 954 (pointless to have photo ID requirement for 

absentee ballots). The court also found that “contrary to the defendants’ rhetoric,” 

in-person voter impersonation is not easy to commit in Wisconsin (A.176), and, if 

committed, would not be undetectable (A.174-75).  

Thus, the district court’s finding that “it is absolutely clear that Act 23 will 

prevent more legitimate votes from being cast than fraudulent votes” is fully 

supported by the record and far from clearly erroneous. (A.197.) Accordingly, the 

district court correctly concluded that the state’s interest in preventing voter fraud 

“has very little weight.” (A.170.) Cf. U.S. Student Ass’n Found. v. Land, 546 F.3d 

373, 388-89 (6th Cir. 2008) (“[T]he risk of actual voter fraud is miniscule when 
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compared with the concrete risk that [the State’s] policies will disenfranchise 

eligible voters.”). 

Defendants also argue that voter ID promotes voter confidence. (D. Br. at 44.) 

But while promoting confidence is a legitimate interest, Crawford, 553 U.S. at 197, 

there was no evidence that Act 23 actually improves it. To the contrary, the district 

court found, based on credible evidence including expert testimony about social 

science research, that there is “zero relationship” between voter ID laws and voter 

confidence. (A.177.) The court also found, based on evidence including testimony 

from GAB’s executive director and from voters, that both unfounded claims of voter 

impersonation and Act 23’s imposition of significant burdens on a substantial 

number of voters actually undermine voter confidence. (A.177-79; SOF Sec. F.2.) 

Similarly, the district court found as a factual matter that there was no evidence 

that Act 23 would prevent or deter any kind of fraud other than in-person 

impersonation, or that it would promote orderly election administration or record 

keeping. (A.179-80; SOF Sec. F.3.)  

Thus, the district court properly weighed the absence of evidence that Act 23 

furthered the state’s proffered interests against the extensive evidence of the 

“character and magnitude” of the burdens Act 23 imposes. For the largely low-

income voters without ID, the significantly increased “costs of voting” imposed by 

Act 23, cf. Crawford, 472 F.3d at 951, exceed the near-zero benefit to the State of 

detecting or deterring non-existent voter impersonation fraud or promoting voter 
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“confidence,” particularly where the purported lack of confidence arises largely from 

unfounded cries of “voter fraud” (A.177-79). The district court made the “hard 

judgment” the Anderson/Burdick framework demands, Crawford, 553 U.S. at 190, 

and correctly determined that Act 23 imposes impermissible burdens on the 

franchise, because “states cannot burden the right to vote in order to address 

dangers that are remote and only ‘theoretically imaginable.’ Williams v. Rhodes, 

393 U.S. 23, 33 (1968).” (A.175-76.) 

D. The District Court’s Injunction Was Not an Abuse of Discretion 

Because the district court correctly concluded, based on its well-supported 

factual findings, that the burdens on voting caused by a photo ID requirement 

outweighed the unsubstantiated interests the state put forward, it did not abuse its 

discretion by invalidating Act 23’s photo ID requirement. (A.198.) Defendants’ 

arguments to the contrary miss the mark. 

Defendants principally argue that the district court should have exercised its 

discretion differently by crafting a narrower constitutional remedy. However, this 

Court reviews a “district court’s grant of injunctive relief and the scope of that relief 

for an abuse of discretion.” Fields v. Smith, 653 F.3d 550, 554 (7th Cir. 2011); see 

also PepsiCo, Inc. v. Redmond, 54 F.3d 1262, 1272 (7th Cir. 1995) (“A district court 

ordinarily has wide latitude in fashioning injunctive relief, and we will restrict the 

breadth of an injunction only where the district court has abused its discretion.”). 

“Once invoked, the scope of a district court’s equitable powers . . . is broad, for 
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breadth and flexibility are inherent in equitable remedies.” Brown v. Plata, 131 

S. Ct. 1910, 1944 (2011) (internal quotation marks omitted). Indeed, courts have 

“not merely the power but the duty to render a decree” that will effectively remedy a 

constitutional violation. Green v. Cnty. Sch. Bd. of New Kent Cnty., 391 U.S. 430, 

438 n.4 (1968) (emphasis added); see Preston v. Thompson, 589 F.2d 300, 303 (7th 

Cir. 1978). As this Court explained in French v. Owens, rejecting the state’s 

objection that an order prohibiting double-celling of prisoners was broader than 

necessary to remedy an Eighth Amendment violation: 

The district court has broad powers to forge an adequate remedy to 
permanently correct any constitutional violation. As the Supreme 
Court has stated, []once a constitutional violation is demonstrated, 
[“]the scope of the district court’s equitable powers to remedy past 
wrongs is broad, for breadth is inherent in equitable remedies.” 
 

777 F.2d 1250, 1253 (7th Cir. 1985) (quoting Swann v. Charlotte-Mecklenburg Bd. of 

Educ., 402 U.S. 1, 15 (1971)).  

The district court found, after an eight-day bench trial that included 

extensive evidence about election administration in Wisconsin, that ordering 

election officials to implement an affidavit of identity, or otherwise give individuals 

without ID an administratively cumbersome mechanism to vote, would embroil the 

court in micromanaging Wisconsin’s electoral system, making it impracticable. 

(A.198.) This determination was not an abuse of discretion, particularly given 

Wisconsin’s electoral system is run by 1,852 municipal clerks (Tr. 894), accounting 

for one-sixth of all election officials nationwide (Tr. 888) and thus making Wisconsin 
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the most decentralized electoral system in the country (Tr. 1696-98; Fr. Ex. 109 at 

1). This Court should affirm that exercise of discretion. See Plata, 131 S. Ct. at 1944 

(rejecting defendants’ argument that remedy setting prison population cap was 

excessively broad in relation to constitutional violation and improperly based on 

imprecise predictions, because “[c]ourts have substantial flexibility in making” 

predictive judgments involving real-world effects of alternative forms of equitable 

relief).16  

Defendants also assert that Crawford precludes the relief granted here 

(D. Br. at 37), but as the Crawford controlling opinion explained, invalidation of 

Indiana’s ID law was only improper because the “evidence in the record [wa]s not 

sufficient” to justify invalidation, 553 U.S. at 189. This Court’s precedent clearly 

establishes that a prior decision upholding a statute against a facial attack on a 

barren factual record does not preclude relief in a subsequent constitutional 

                                                 
16 Despite conceding that some voters will be severely burdened by Act 23—which 
essentially amounts to an admission of liability under the Fourteenth 
Amendment—Defendants fail to offer alternatives to the relief ordered by the 
district court. Thus, even if this Court were to determine that the relief ordered 
below was overbroad, this Court should enjoin enforcement of the ID requirement 
as to any voter who lacks ID. See United States v. Apex Oil Co., 579 F.3d 734, 739 
(7th Cir. 2009) (affirming injunction where “Apex has no suggestions for rewriting 
the injunction”). With respect to Defendants’ new argument that class treatment is 
now necessary, that is directly contrary to the position Defendants advocated below. 
(See Defs.’ Br. in Opp’n to Pls.’ Mot. for Class Certification, Dkt. No. 83 in 11-cv-
1128, at 8 (“there are no individualized claims which would not be adequately 
addressed in this case even without this being a class action”).) Cf. Kimbrell v. 
Brown, 651 F.3d 752, 757 (7th Cir. 2011) (“equitable principle of judicial estoppel 
. . . precludes litigants from deliberately changing positions according to the 
exigencies of the moment” (internal quotation marks omitted)).  
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challenge based on a more complete record. See, e.g., Lee, 463 F.3d at 769-70 

(despite previously upholding statute requiring independent candidates to file 

signatures before partisan primaries, court could invalidate statute in subsequent 

case, because “historical record” demonstrated that early deadline resulted in 

“complete exclusion of independents” from the ballot); A Woman’s Choice–East Side 

Women’s Clinic v. Newman, 305 F.3d 684, 688 (7th Cir. 2002) (“[f]indings based on 

new evidence” of extent to which law burdened women’s ability to obtain abortions 

“could produce a new understanding, and thus a different legal outcome”); see also 

Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450, 455, 458-59 

(2008) (facial challenges “often rest on speculation” and require decision “on the 

basis of factually barebones records”; finding “no evidentiary record against which 

to assess [plaintiffs’] assertions that voters will be confused” by challenged law’s 

candidate party-preference designation, but allowing for subsequent challenge in 

which such a “factual determination” could be made).  

Here, the district court credited voluminous evidence adduced during an 

eight-day trial, which established the severe and widespread burdens that 

Wisconsin’s law imposes on voters and the tenuousness of the government’s 

justifications. On this record, invalidation of Act 23 was not an abuse of discretion. 

Defendants also argue that the relief ordered by the district court is improper 

because “90% of registered voters have a form of qualifying ID” (D. Br. at 35), 

asserting that Crawford requires a district court to consider harm to “the entire 
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electorate” rather than those specifically impacted by the law (id. at 54). But 

Crawford’s controlling opinion did not hold that substantial burdens on a 

subpopulation could never require full invalidation of a voter ID requirement. 

Indeed, under the Anderson/Burdick framework, substantial injury even to a 

minority of voters constitutes a sufficient basis to invalidate the statute in its 

entirety. See Lee, 463 F.3d at 765 (invalidating 10% signature requirement because 

of burdens on third-party supporters alone); Anderson, 460 U.S. at 784 (invalidating 

candidate filing deadline, based on injury to supporters of plaintiff candidate, who 

constituted only 5.9% of electorate); cf. Harper v. Va. State Bd. of Elections, 383 U.S. 

663 (1966) (striking down $1.50 poll tax). Thus, the district court’s careful 

fashioning of a remedy that invalidated Act 23’s ID requirement, based on harms 

suffered by the almost 10% of voters without ID, was not an abuse of discretion. 

Ultimately, this Court need not embroil itself in an academic analysis about 

whether this is technically a “facial” or “as-applied” challenge. See Mann v. 

Calumet, 588 F.3d 949, 951 (7th Cir. 2009) (“on its face” is “a phrase of uncertain 

meaning,” and “[t]he Supreme Court is not sure about the definition”). If Plaintiffs’ 

constitutional claims are deemed a facial attack, then the district court’s 

invalidation of Act 23 was well within its discretion, because the record here, unlike 

in Crawford, demonstrated with actual evidence the severity and scope of the 

burdens Act 23 imposes and the lack of a countervailing government benefit to 

justify those burdens. Moreover, even in cases considered as “facial” challenges, only 
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relevant applications—circumstances where the requirement at issue makes a 

difference—are considered. For example, the Supreme Court in Planned Parenthood 

of Southeastern Pennsylvania v. Casey judged a spousal notification law “by 

reference to those for whom it is an actual rather than an irrelevant restriction.” 

505 U.S. 833, 895 (1992). Although all married women had to notify their spouses, 

the provision constituted a restriction only for a subset of married women: those 

who did not wish to do so and did not qualify for any exceptions. See also Fields, 653 

F.3d at 557 (sustaining facial challenge where ban on certain medical treatments 

was relevant only to prisoners prescribed such treatments). Similarly here, the ID 

requirement is an actual restriction only for eligible voters who do not have ID. See 

Crawford, 553 U.S. at 198. 

If Plaintiffs’ constitutional claims are deemed an as-applied challenge, then 

the district court was well within its discretion in determining that invalidating Act 

23 only as to those impacted voters would be unworkable as a practical matter, and 

thus full invalidation of the ID requirement was warranted.  

In sum, the district court did not abuse its discretion in enjoining a photo ID 

requirement on the basis of overwhelming evidence that such a requirement would 

place significant and undue burdens on the fundamental right to vote, coupled with 

a finding that invalidation of the law as applied only to those without ID would be 

impractical. The district court’s constitutional remedy should be affirmed. 
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III. The District Court’s Findings Of Fact Establish That Act 23 Violates 
Section 2 Of The Voting Rights Act 

This Court should also affirm the district court’s conclusion that Act 23 

violates Section 2 of the Voting Rights Act. The district court correctly found that 

Black and Latino voters in Wisconsin are more likely than white voters to lack ID, 

and that even among people without ID, minorities face greater burdens than 

whites in obtaining ID. The court further found that the disproportionate burdens of 

Act 23 are directly caused by the law’s interaction with severe discrimination and 

socioeconomic disparities in Wisconsin. These findings were not disputed and are 

not clearly erroneous.  

A. Section 2 Prohibits Voting Restrictions that Interact with 
Social and Historical Circumstances to Impose 
Disproportionate and Unjustified Burdens on Minorities 

Section 2 of the VRA prohibits any state from imposing any “voting 

qualification or prerequisite to voting or standard, practice, or procedure . . . in a 

manner which results in a denial or abridgement of the right of any citizen of the 

United States to vote on account of race.” 42 U.S.C. § 1973(a) (emphasis added). The 

statute provides that: 

A violation of [Section 2] is established if, based on the totality of 
circumstances, it is shown that the political processes leading to 
nomination or election in the State or political subdivision are 
not equally open to participation by members of a [protected 
class] in that its members have less opportunity than other 
members of the electorate to participate in the political process 
and to elect representatives of their choice. 
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42 U.S.C. § 1973(b). Evidence of discriminatory intent is unnecessary because 

“Congress [has] made clear that a violation of § 2 c[an] be established by proof of 

discriminatory results alone.” Chisom v. Roemer, 501 U.S. 380, 404 (1991). The 

Supreme Court has explained that “the Act should be interpreted in a manner that 

provides the broadest possible scope in combating racial discrimination.” Id. at 403 

(citation and internal quotation marks omitted). 

The “essence of a § 2 claim is that a certain electoral law, practice, or 

structure interacts with social and historical conditions to cause an inequality in the 

opportunities enjoyed by [minority] and white voters to elect their preferred 

representatives.” Thornburg v. Gingles, 478 U.S. 30, 47 (1986). Some of the social 

and historical conditions relevant to Section 2 liability are set out in the Senate 

Report accompanying the 1982 VRA amendments, see Gingles, 478 U.S. at 44-45 

(citing S. Rep. No. 97-417 at 27-30 (1982)), and include “the extent to which 

minority group members bear the effects of past discrimination in areas such as 

education, employment, and health, which hinder their ability to participate 

effectively in the political process.”17 Thus a voting restriction violates Section 2 

                                                 
17 The report lists nine factors, but this list “is neither comprehensive nor 
exclusive,” and “‘there is no requirement that any particular number of factors be 
proved, or that a majority of them point one way or the other.’” Gingles, 478 U.S. at 
45 (quoting S. Rep. No. 97-417 at 29). The Seventh Circuit has applied the Senate 
Factors framework. See, e.g., Harper v. City of Chi. Heights, 223 F.3d 593, 600 (7th 
Cir. 2000). Other courts have likewise applied these factors in Section 2 challenges 
to measures that, like Act 23, deny access to registration or the ballot. See, e.g., 
Spirit Lake Tribe v. Benson Cnty., No. 2:10-cv-095, 2010 WL 4226614, at *3-4 
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when it interacts with social and historical conditions to disproportionately impose 

significant burdens on minority voters. 

Without citing any authority, Defendants argue that Section 2 is violated 

only if a challenged practice makes it impossible for minorities to vote. (D. Br. at 30 

(faulting district court for failing to find that minorities “will be unable to get 

qualifying ID”) (emphasis shifted).) But as the district court noted, “no authority 

supports defendants’ view of the law.” (A.219.) Section 2’s plain text prohibits the 

“denial or abridgement”18 of the right to vote, and a violation exists when the 

political processes “are not equally open to participation” in the sense that minority 

voters “have less opportunity . . . to participate in the political process.” 42 U.S.C. 

§ 1973(b) (emphases added). 

Thus, courts have routinely found that barriers to registration and voting 

that disproportionately make it harder for minorities to vote violate Section 2. 

These include restrictions on registration, Miss. State Chapter, Operation Push v. 

Allain, 674 F. Supp. 1245, 1262-68 (N.D. Miss. 1987), aff’d sub nom. Miss. State 

Chapter, Operation Push v. Mabus, 932 F.2d 400 (5th Cir. 1991); closure or 

relocation of polling places, Spirit Lake Tribe, 2010 WL 4226614, at *3; Brown v. 

Dean, 555 F. Supp. 502, 504-05 (D.R.I. 1982); limits on early voting, Brooks v. Gant, 

                                                                                                                                                             
(D.N.D. Oct. 21, 2010); Stewart v. Blackwell, 444 F.3d 843, 851, 879 (6th Cir. 2006), 
superseded as moot, 473 F.3d 692 (6th Cir. 2007).  

18 Black’s Law Dictionary (9th ed. 2009) defines “abridge” as “[t]o reduce or 
diminish.” 
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No. 12-5003, 2012 WL 4482984, at *7 (D.S.D. Sept. 27, 2012) (denying motion to 

dismiss); and use of old voting technology in minority communities, Stewart, 444 

F.3d at 877-79; Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 918 

(9th Cir. 2003) (per curiam).  

Even the Justices who have espoused the narrowest views of Section 2’s scope 

have embraced its applicability to laws that make voting more burdensome, rather 

than impossible. See Chisom, 501 U.S. at 408 (Scalia, J., dissenting) (“If . . . a county 

permitted voter registration for only three hours one day a week, and that made it 

more difficult for Blacks to register than whites, Blacks would have less opportunity 

‘to participate in the political process’ than whites”) (emphasis shifted); Holder v. 

Hall, 512 U.S. 874, 917 (1994) (Thomas, J., concurring) (“Congress was concerned in 

this section with any procedure, however it might be denominated, that regulates 

citizens’ access to the ballot”). When a law makes voting disproportionately more 

burdensome for Blacks and Latinos than for whites, it renders voting no longer 

“equally open to participation” by minorities, in violation of Section 2.19 

                                                 
19 Indeed, if this Court were to adopt Defendants’ impossibility standard, a literacy 
test would not violate Section 2 because it is not “impossible” to teach an illiterate 
person to read.  
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B. Defendants Do Not Dispute the District Court’s Findings that 
Act 23 Disproportionately Burdens Minority Voters 

The district court made extensive factual findings that Act 23 interacts with 

social and historical circumstances to impose disproportionate burdens on minority 

voters. Three uncontested facts establish that Defendants have violated Section 2.  

First, Defendants “concede that ‘minorities are less likely than whites to 

currently possess qualifying ID’” (A.218) (emphasis added), a concession extensively 

corroborated by the court’s findings based on the testimony of expert witnesses 

(SOF Sec. E.1.). That distinguishes this case from Gonzalez v. Arizona, which 

rejected a Section 2 claim because plaintiffs failed to show that minorities “are less 

likely to possess the forms of identification required under [the voter ID law].” 677 

F.3d 383, 405, 407 (9th Cir. 2012) (en banc) (cf. D. Br. at 22-24). 

Defendants fixate upon the district court’s statement that Section 2 prohibits 

a voting “barrier . . . that is more likely to appear in the path of minority voters,” 

arguing that this shows nothing more than a finding of mere “probabilities.” (D. Br. 

at 25-30, 32 (internal quotation marks omitted).) The point of statistical analysis, 

however, is to use probabilities to describe group phenomena. See generally Baylie v. 

Fed. Reserve Bank of Chi., 476 F.3d 522, 523-26 (7th Cir. 2007); Swanson v. 

Citibank, N.A., 614 F.3d 400, 411 (7th Cir. 2010). Here, the district court found that 

racial disparities in ID possession rates were “statistically significant” (A.221 n.35), 

which means that the observed racial disparities are not simply the product of 

chance. Cf. Adams v. City of Indianapolis, 742 F.3d 720, 733 (7th Cir. 2014).  
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And there is nothing odd about a district court’s use of the word “likelihood” 

to explain its findings, since plaintiffs’ burden of proof in a civil case is a 

preponderance of the evidence, i.e., that the proposition “has been shown to be more 

likely than not.” United States v. Davis, 682 F.3d 596, 612 (7th Cir. 2012). Courts 

have routinely relied on similar statistical evidence in Section 2 cases to find racial 

disparities. See, e.g., Stewart, 444 F.3d at 848-49 (reversing district court’s 

dismissal of VRA claim, citing statistical evidence including surveys and exit polls); 

Operation Push, 932 F.2d at 410 (in Section 2 case, district court’s reliance on 

survey sample to find racial disparities in voter registration rates was not clearly 

erroneous). 

Second, the district court found, and Defendants do not dispute, that in 

addition to the burdens most voters without ID face, “[t]here are additional hurdles 

that Blacks and Latinos who lack IDs are more likely to have to overcome than 

whites who lack them.” (A.221.) The court found that minority voters are more 

likely than whites to lack one or more documents needed to obtain ID; are more 

likely to have been born out of state, adding to the difficulty of getting birth 

certificates to get ID; and are disproportionately “low-income individuals who . . . 

generally find it harder to [obtain ID] than do those with greater resources.” (A.221-

22, A.224; see also SOF Secs. B., E.1.) None of these facts are disputed, much less 

clearly erroneous. These burdens amount to a “substantial barrier” to voting 

(A.181), belying Defendants’ assertion that, under the district court’s ruling, the 
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imposition of even minor inconveniences from “any government regulation” such as 

voter registration could give rise to Section 2 liability (D. Br. at 25). 

Third, Defendants do not dispute the district court’s finding that Act 23 

interacts with social and historical circumstances in areas such as poverty, 

unemployment, education, housing, and transportation. The district court credited 

Dr. Levine’s undisputed testimony that Wisconsin has the “‘sharpest, most 

pervasive, most persistent, and most entrenched racial and ethnic socioeconomic 

disparities of virtually any region of the country.’” (A.225; SOF Sec. E.2.) The 

district court therefore found that the disparate burdens imposed by Act 23 are 

“traceable” to discrimination: “the reason Blacks and Latinos are disproportionately 

likely to lack an ID is because they are disproportionately likely to live in poverty,” 

and “low-income individuals who would like to obtain an ID generally find it harder 

to do so than do those with greater resources.” (A.226, A.224.); cf. Texas v. Holder, 

888 F. Supp. 2d 113, 138 (D.D.C. 2012) (“burdens associated with obtaining an ID 

will weigh most heavily on the poor,” who are disproportionately minorities), 

vacated on other grounds, 133 S. Ct. 2886 (2013).  

In finding liability based on these undisputed facts, the district court did not, 

as Defendants assert, apply a “novel test.” (D. Br. at 21.) Rather, this case presents 

a paradigmatic Section 2 violation: the voter ID law “interacts with social and 

historical conditions,” including widespread discrimination and socioeconomic 

disparities, that make minority voters less likely to have ID and more likely to 
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encounter significant burdens in obtaining ID, thus “caus[ing] an inequality in the 

opportunities enjoyed by [minority] and white voters.” Gingles, 478 U.S. at 47.  

Courts have struck down barriers to registration and voting under Section 2 

in similar circumstances. See, e.g., Operation Push, 674 F. Supp. at 1262-68 (dual 

registration system coupled with “vast socio-economic disparities” and other factors 

violated Section 2); Spirit Lake Tribe, 2010 WL 4226614, at *3-4 (interaction of 

polling place closure with “entrenched problems of poverty, alcoholism, illiteracy, 

and homelessness” likely violated Section 2); see also Stewart, 444 F.3d at 878-79 

(remanding for court to consider interaction of voting practice with socioeconomic 

disparities in determining Section 2 violation); cf. Ketchum v. Byrne, 740 F.2d 1398, 

1405 (7th Cir. 1984) (finding liability for vote dilution claim under Section 2 based 

in part on evidence of “adverse social and economic circumstances involving 

discrimination, depressed socio-economic conditions, lower income, housing and 

school segregation”). 

C. The District Court Found that Act 23 Interacts with Social and 
Historical Circumstances to Cause a Discriminatory Result 

Defendants erroneously argue that the district court’s finding of Section 2 

liability was improperly based on a “bare statistical showing of disproportionate 

impact” (D. Br. at 24), and that “the trial evidence did not establish that Act 23 will 

cause a discriminatory result” (id. at 29). Those assertions are incorrect.  

As a legal matter, the Seventh Circuit has never discussed the causation 

analysis in a Section 2 case. But even as a factual matter, Defendants are mistaken, 
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as the district court expressly found that the disproportionate burdens of the voter 

ID law are directly caused by “the interaction of the [ID] requirement with the 

effects of past or present discrimination.” (A.223.) That is, the district court’s 

opinion was not based on a legal conclusion that disparate impact alone gave rise to 

liability. Rather, the court’s well-reasoned determination of Section 2 liability was 

based on its factual finding that Act 23 directly causes disproportionate voting 

burdens on minority voters, and that this disproportionality is not due to mere 

“chance” but is due to the way in which Act 23 interacts with social and historical 

conditions. (Id.) That is, by conditioning the right to vote on ID possession within a 

context where “discrimination in areas such as education, employment, and 

housing” by both public and private actors in Wisconsin has rendered minority 

voters less likely to have ID and more likely to face significant burdens when trying 

to obtain it, Act 23 directly causes Blacks and Latinos in Wisconsin to have less 

opportunity to participate in the political process. (A.226; SOF Sec. E.2.) 

Defendants’ bald suggestion that there is no causal relationship between “Act 23 

and minority voting rights being abridged” is flatly wrong. (D. Br. at 32.) 

These undisputed factual findings distinguish this case from Smith v. Salt 

River Project, which held that “a bare statistical showing of disproportionate impact 

on a racial minority” was insufficient. 109 F.3d 586, 595 (9th Cir. 1997). Salt River 

explained that Section 2 “prohibit[s] election practices that accommodate or amplify 

the effect that private discrimination has on the voting process,” id. at 595 n.7 
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(citation omitted), which is precisely what the district court found here. Indeed, 

Defendants concede “that minorities in Wisconsin have experienced and, to some 

extent, continue to experience racial discrimination and poverty at high rates.” 

(D. Br. at 31.) Contra Salt River, 109 F.3d at 595 (plaintiffs “stipulated to the 

nonexistence of every circumstance which might indicate that landowner-only 

voting results in racial discrimination”).  

Defendants argue that “Act 23 does not cause racial discrimination [or] 

poverty” and imply that lower rates of ID possession by minorities are a result of 

minority voters’ choice to be “poor, jobless, homeless, [not] travel, [or not] cash 

checks.” (D. Br. at 31.) That is plainly wrong. The district court found—and 

Defendants did not contest—that discrimination in Wisconsin has led to severe 

socioeconomic disparities, a factual finding that was neither disputed nor clearly 

erroneous. (SOF Sec. E.2.) That Act 23 did not cause these disparities is irrelevant, 

as a voting restriction need not cause socioeconomic disparities to violate Section 2, 

but rather “interact[] with social and historical conditions” to result in unequal 

opportunities to participate in the political process. Gingles, 478 U.S. at 47 

(emphasis added). While such disparities may explain why minorities tend to lack 

ID, they do not, by themselves, cause unlawful burdens on voting. Rather, Act 23, 
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operating within this socioeconomic context, directly and disproportionately 

disenfranchises minority voters, by making ID possession a prerequisite to voting.20  

The district court further found that Act 23’s discriminatory result was not 

justified by the state’s purported non-discriminatory rationales. The district court 

found that, on the record in this case, the interest in preventing the theoretical 

“risk” of in-person impersonation fraud had little weight, and that there was no 

evidence that Act 23 advanced any of Defendants’ other proffered justifications: 

improving voter confidence, preventing any other kind of voter fraud, or furthering 

administrative needs. (SOF Sec. F.) Those factual findings are well-supported and 

far from clearly erroneous. See, e.g., Gingles, 478 U.S. at 45 (whether “the policy 

                                                 
20 This case is therefore easily distinguishable from out-of-circuit cases cited by 
Defendants, in which racial disparities were caused not by the challenged practice 
itself. For example, in Wesley v. Collins, the court upheld a felon 
disenfranchisement law notwithstanding a disproportionate impact because it was 
felons’ “conscious decision to commit a criminal act for which they assume the risks 
of detention and punishment,” not the law, that caused the burdens at issue. 791 
F.2d 1255, 1262 (6th Cir. 1986); see also Irby v. Va. State Bd. of Elections, 889 F.2d 
1352, 1358 (4th Cir. 1990) (cause of underrepresentation on school board was not 
appointive process, but minorities’ decision not to seek school board seats); Salas v. 
Sw. Tex. Jr. Coll. Dist., 964 F.2d 1542, 1555 (5th Cir. 1992) (“true cause for lack of 
Hispanic electoral success was not unequal electoral opportunity, but rather the 
failure of Hispanic voters to take advantage of that opportunity”); Ortiz v. City of 
Phila. Office of City Comm’rs Voter Registration Div., 28 F.3d 306, 313-14 (3d Cir. 
1994) (cause of minorities being purged from voter rolls was not statute purging 
registered voters who had not voted in two years, but voters’ decision not to vote). In 
each of these cases, statistical disparities alone were insufficient to establish 
liability because they did not result from the challenged voting restriction’s 
interaction with social and historical circumstances. They are a stark contrast to 
this case, where Act 23, operating within a socioeconomic context of severe 
discrimination and socioeconomic inequalities, directly and disproportionately 
disenfranchises minority voters.  
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underlying the State’s . . . use of the contested practice or structure is tenuous” may 

be relevant to Section 2 analysis); Barnett v. Daley, 32 F.3d 1196, 1202 (7th Cir. 

1994) (“proof of an unreasonable though not necessarily an intended discriminatory 

effect” may establish Section 2 violation); Operation Push, 674 F. Supp. at 1266-68 

(finding liability because state’s justifications lacked any “legitimate or compelling” 

basis); Dean, 555 F. Supp. at 504 (absent evidence concerning security or cost, 

closing polling locations in minority areas not justified).  

As this Court has explained, upon finding that a challenged voting law 

disproportionately imposes substantial burdens on minorities’ ability to participate 

in the political process, “the [Section 2] question becomes . . . whether the 

challenged [voting practice] impairs the voting power of minorities more than it has 

to.” Barnett v. City of Chi., 141 F.3d 699, 701 (7th Cir. 1998). Here, Defendants’ 

failure to provide evidence in support of a non-tenuous justification means that Act 

23 disproportionately burdens minorities far “more than it has to,” id., and 

distinguishes Act 23 from ordinary election regulations that may impose non-

material, incidental inconveniences. For all of these reasons, the evidence adduced 

at trial inescapably led to the district court’s well-reasoned conclusion that Act 23 

violates Section 2, and for the reasons set forth in LULAC Plaintiffs’ Brief Sec. III, 

the district court’s grant of injunctive relief was not an abuse of discretion.  
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CONCLUSION 

For the foregoing reasons, this Court should affirm the district court. 
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