
 
 

UNITED STATES DISTRICT COURT 
 DISTRICT OF COLUMBIA 

__________________________________________ 
) 

AMIR MESHAL,     ) 
) 

Plaintiff,      ) 
) 

v.       )  No. 09-cv-2178 (EGS) 
)  

CHRIS HIGGINBOTHAM, et al.,   ) 
) 

Defendants.      ) 
_________________________________________ ) 
 

DEFENDANTS’ NOTICE OF SUPPLEMENTAL AUTHORITY 
 

  Defendants Steve Hersem, Chris Higginbotham, John Doe 1, and John Doe 2 

(collectively, the “Defendants”) respectfully submit this Notice to alert the Court to the United 

States Court of Appeals for the Ninth Circuit’s recent decision in Jose Padilla and Estella Lebron 

v. John Yoo, No. 09-16478, 2012 WL 1526156 (9th Cir. May 2, 2012) (“Padilla”), which is 

relevant to the Court’s consideration of the Defendants’ Motion to Dismiss Plaintiff’s Second 

Amended Complaint.  See Docket Nos. 33, 37, 52.  

In Counts I-III of the Complaint, Meshal alleges that his Fourth and Fifth Amendment 

rights were violated by his detention in foreign countries by foreign sovereigns, allegedly at the 

behest of the Defendants, and by his interrogation by the Defendants in Kenya and Ethiopia.  

Second Amended Complaint at ¶¶ 171-203.  Meshal relies upon garden variety criminal cases to 

establish his entitlement to the constitutional rights invoked in his Complaint.  In his Opposition 

to the Defendants’ Motion to Dismiss, Meshal argues that requirements that an ordinary criminal 

suspect receive a prompt probable cause hearing are similarly applicable to the allegations in his 

Complaint, in which Meshal claims he was detained in the physical custody and under the legal 
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authority of a foreign government, thousands of miles from any U.S. court.  See Plaintiffs’ 

Opposition to Defendants’ Motion to Dismiss the Amended Complaint at 25-26.  Meshal also 

argues that cases addressing the permissible parameters of interrogations occurring in the domestic 

criminal context clearly establish the unconstitutionality of the alleged “coercive” interrogation 

Meshal was allegedly subjected to by the Defendants while he was in a foreign country and under 

foreign custody.  See id. at 34-35.  Meshal repeated these arguments at the oral argument on the 

Motion to Dismiss, in which the Court had the following colloquies with counsel for Meshal: 

THE COURT: Why should the Court apply those criminal cases where certain 
rights are clearly established and recognized, why should the Court apply that to 
this instance? 
 
MS. CHOUDHURY: Your Honor, I refer again to the Supreme Court’s decision in 
Pearson versus Callahan. That was a Bivens case. It looked to law in the criminal 
context to define the contours of the right at issue there. There the right was, 
involved a search to a home conducted without a warrant, whether or not consent 
was given to an informant and whether or not that consent satisfied the 
requirements of the Fourth Amendment. So, in determining the contours of the 
right, Your Honor, Your Honor can look to cases from other contexts. That's 
routinely done in Bivens cases raising Fourth Amendment issues. 
 

Transcript of July 11, 2011, Oral Argument at 68. 

THE COURT: So, in other words, then, what you're arguing is that the Court 
should look at how clearly these [Fourth and Fifth Amendment] rights are 
established, albeit it in domestic context, and apply those principles to 
extraterritorial actions that we have here? 

 
MS. CHOUDHURY: Your Honor, that is correct. And it’s correct -- 

 
THE COURT: And what would support that? 
 
MS. CHOUDHURY: Well, the fact that Mr. Meshal was subject to misconduct by 
FBI officers conducting a law enforcement investigation. This is not as dissimilar 
as the defendants might want it to be from other enforcement, law enforcement 
investigations that FBI agents conduct here. 
 

Transcript of July 11, 2011, Oral Argument at 71. 
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In their Motion to Dismiss and Reply, the Defendants argue that Meshal’s Complaint does 

not allege violations of any clearly established constitutional rights with respect to his detention or 

interrogation.  See Motion to Dismiss Plaintiff’s Amended Complaint at 19-25, 35-37; Reply to 

Plaintiff’s Opposition to Motion to Dismiss Plaintiff’s Amended Complaint at 12-17, 19-21.  This 

is because Meshal offers no authority to support the proposition that the presentment requirements 

applicable in the garden variety criminal cases he cites are similarly applicable to the factual 

context presented in his Complaint, where Meshal claims he was detained in the physical custody 

and under the legal authority of a foreign government.  In addition, at the time of the conduct 

alleged, there was no precedent which clearly established that the interrogation-related conduct 

alleged by Meshal – an isolated grab and poke and psychological “coercion” amounting to one 

incident of yelling, and vague threats of potential future actions by unidentified other actors at 

another location at some unspecified time in the future – taken in the context of all the surrounding 

circumstances, amounted to violations of clearly established constitutional rights. 

The Ninth Circuit’s decision in Padilla supports both of the Defendants’ arguments.  In 

Padilla, the Ninth Circuit addressed constitutional claims brought by Jose Padilla, an American 

citizen and designated “enemy combatant,” and his mother, Estela Lebron, against John Yoo, 

former Deputy Assistant Attorney General in the U.S. Department of Justice’s Office of Legal 

Counsel (“OLC”) from 2001 to 2003.  2012 WL 1526156 at *1.  Padilla and Lebron claim that 

Padilla’s alleged incommunicado detention and coercive interrogation in a military facility in the 

United States, which were allegedly imposed because of his designation as an enemy combatant, 

violated Padilla’s constitutional rights as well as the Religious Freedom Restoration Act.  Id. at 

*4.  Padilla and Lebron allege that Yoo set in motion Padilla’s illegal interrogation and detention 
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by formulating unlawful policies for the designation, detention, and interrogation of suspected 

“enemy combatants” and by issuing legal memoranda designed to evade legal restraints on those 

policies and to immunize those who implemented them.  Id. at *2.   

Yoo moved to dismiss the complaint for failure to state a claim on three grounds, one of 

which was that the complaint failed to allege a violation of any clearly established constitutional or 

statutory rights.  Id. at *5.  The district court denied Yoo’s motion.  Id.; see Padilla v. Yoo, 633 

F. Supp. 2d 1005, 1036-39 (N.D. Cal. 2009).  Specifically, the district court concluded that even 

though at the time of Yoo’s tenure at OLC, no federal court had afforded an enemy combatant the 

kind of constitutional protections Padilla sought, and no court had ever attributed the level of 

constitutional rights sought in Padilla’s complaint to “enemy combatants” – a “unique type of 

detainee” – the complaint nonetheless alleged violations of clearly established law because “the 

basic facts alleged in the complaint clearly violate the rights afforded to citizens held in the prison 

context.”  Padilla v. Yoo, 633 F.Supp.2d at 1036-38.  The district court explained: 

[A]lthough the legal framework relating to the designation of a citizen as an enemy 
combatant was developing at the time of the conduct alleged in the complaint, 
federal officials were cognizant of the basic fundamental civil rights afforded to 
detainees under the United States Constitution.  The Court finds that the complaint 
alleges conduct that would be unconstitutional if directed at any detainee, and 
therefore finds that the rights allegedly violated were clearly established at the time 
of the alleged conduct. 
 

Id. at 1037-38 (citations and footnote omitted). 

On appeal, the Ninth Circuit reversed the district court and found that Yoo was entitled to 

qualified immunity.  Padilla, 2012 WL 1526156, at *1.  Of particular relevance to the claims 

asserted by Meshal in this case, the Ninth Circuit rejected the Yoo plaintiffs’ argument that cases 

involving ordinary prison and criminal settings provided proof of the clearly established law that 
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was applicable to Padilla at the time of his interrogation and detention.  The Ninth Circuit 

observed: 

During that relevant time frame [2001-03], the constitutional rights of convicted 
prisoners and persons subject to ordinary criminal process were, in many respects, 
clearly established.  But Padilla was not a convicted prisoner or criminal 
defendant; he was a suspected terrorist designated an enemy combatant and 
confined to military detention by order of the President. . . .In light of Padilla’s 
status as a designated enemy combatant, however, we cannot agree with the 
plaintiffs that he was just another detainee – or that it would necessarily have been 
“apparent” to someone in Yoo’s position that Padilla was entitled to the same 
constitutional protections as an ordinary convicted prisoner or accused criminal. 
 

Id. at *11 (emphasis in original). 

 The allegations of Meshal’s Complaint establish that he, like Jose Padilla, was not “just 

another detainee.”  Meshal was detained on foreign soil in the physical custody and under the 

legal authority of a foreign government, wholly outside the realm of the domestic criminal cases 

Meshal cites as evidence of the clearly established rights he claims were applicable to him.  As in 

Padilla v. Yoo, in light of the unique circumstances of Meshal’s detention, the cases relied upon by 

Meshal – which involve convicted prisoners or accused criminals subjected to “ordinary criminal 

process” – that existed at the relevant time would not have put the Defendants on notice that 

Meshal’s clearly established constitutional rights were “beyond debate” with respect to the 

particular context of his detention or interrogation.  Id. at *1, *14. 

  

  

Case 1:09-cv-02178-EGS   Document 54   Filed 05/11/12   Page 5 of 6



6 
 

 Padilla represents the most recent statement by a federal appellate court on the issues at the 

heart of this case.  A copy of the decision is attached as an exhibit to this motion. 

 
Respectfully submitted, 
 
Dated: May 10, 2012 
 
STUART DELERY 
Acting Assistant Attorney General  
  
RUPA BHATTACHARYYA 
Director, Torts Branch, Civil Division 
 
MARY HAMPTON MASON 
Senior Trial Counsel, Torts Branch 
 
s/ Glenn S. Greene 
Trial Attorney, Torts Branch 
U.S. Department of Justice, Civil Division 
Constitutional and Specialized Tort Litigation 
P.O. Box 7146, Ben Franklin Station 
Washington, D.C. 20044 
(202) 616-4143 (phone) 
(202) 616-4314 (fax) 
Glenn.Greene@usdoj.gov 
 
ATTORNEYS FOR DEFENDANTS STEVE 
HERSEM, CHRIS HIGGINBOTHAM, JOHN 
DOE 1, AND JOHN DOE 2 
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