2:.07-cv-00410-RMG  Date Filed 02/17/11  Entry Number 278  Page 1 of 32

IN THE UNITED STATES DISTRICT COURT;-~ oo "F‘: CEWFB SETILS
TR TAT M 6

FOR THE DISTRICT OF SOUTH CAROLINA DR

CHARLESTON DIVISION M FES 17 A 9oy

)
Estela Lebron, et. al., )
)
Plaintiffs, )

) Case No. 2:07-410-RMG
V. )

) ORDER

Donald H. Rumsfeld, et. al., )
)
Defendants. )
)
)

This matter comes before the Court on Defendants’ motions to dismiss Plaintiffs’ claims,
asserting, inter alia, that no valid cause of action exists in this matter under the principles of Bivens
v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) and its progeny
and that they are entitled to qualified immunity regarding all claims asserted in the Third Amended
Complaint. Defendant Gates, sued in his official capacity as Secretary of Defense, further asserts
that Plaintiffs have no standing to assert claims for declaratory and injunctive relief arising from an
alleged fear of redetention and/or the claimed stigmatizing effects of a continuing designation as an
enemy combatant. For reasons set forth below, the Court grants Defendants’ Motion to Dismiss
(Dkt. Entry 141) and Defendant Gates’ Motion to Dismiss (Dkt. Entry 139) and finds that this Order
renders the remaining motions moot.

BACKGROUND
On May 8, 2002, Padilla, an American citizen, arrived at O’Hare International Airport in

Chicago from Pakistan via Switzerland and was initially interrogated by Customs and law
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enforcement officials. After several hours of interrogation, he was served with a material witness
warrant and taken into custody. Padilla was transferred to a detention center in New York City,

placed under the control of the Bureau of Prisons and the United States Marshals and appointed
counsel. Padilla, through counsel, moved on May 22, 2002 to vacate the material witness warrant.

On June 9, 2002, President George W. Bush issued a formal directive to Donald Rumsfeld, then
Secretary of Defense, designating Padilla as an “enemy combatant” who was “closely associated with
[A]l Qaeda, an international terrorist organization with which the United States is at war.” (Dkt.
Entry 91-3). The President further asserted that Padilla had “engaged in conduct that constituted
hostile and war-like acts” and represented “a continuing, present and grave danger to the national
security of the United States . . ..” (/d.). The President further asserted that Padilla possessed
valuable intelligence about the personnel and activities of Al Qaeda and that it was “in the interest
of the United States that the Secretary of Defense detain Mr. Padilla as an enemy combatant.” (/d.).

The President declared that his action was “consistent with U.S. law and the laws of war for the
Secretary of Defense to detain Mr. Padilla as an enemy combatant.” (Id.).

Two days later, on June 11, 2002, Padilla’s counsel filed a Writ of Habeas Corpus pursuant
to 28 U.S.C. § 2241 seeking his release from detention. According to an affidavit filed by Padilla’s
counsel, she was informed by government officials that Padilla was being transferred to the Naval
Brig in Charleston, South Carolina and she would not have the right to visit him or communicate
with him in any way. Padilla v. Bush, 233 F. Supp. 2d 564, 572 (S.D.N.Y. 2002). From that date
until March 2004, Padilla was held incommunicado from counsel, family and friends and underwent
extensive interrogation by government officials. Id. at 574.

Padilla’s case was assigned to the Chief Judge of the Southern District of New York, Michael
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B. Mukasey.' In opposition to the petition for writ of habeas corpus, the Government submitted a
sworn statement titled “Declaration of Michael H. Mobbs”. (Dkt. Entry 91-2). In his declaration,
Mr. Mobbs identified himself as a special advisor to the Under Secretary of Defense for Policy and
provided the Court information in support of the President’s designation of Padilla as an enemy
combatant. Mobbs stated that the information provided to the Court derived from “multiple
intelligence sources,” including two confidential sources that were held at locations outside the
United States. According to Mr. Mobbs, these confidential sources “have direct connections with
the Al Qaeda terrorist network and claim to have knowledge of the events described.” (/d. at 3).
Mobbs further stated that Padilla had previously been convicted of murder and that he had
traveled to Pakistan, Afghanistan and the Middle East after being released from prison. (/d.). Padilla
reportedly had become “closely associated”” with known members of Al Qaeda and participated in
discussions and training regarding the commission of terrorist acts within the United States. These
discussions reportedly included a plan to build and detonate a “radiological dispersal device (also
known as a ‘dirty bomb’)” within the United States, possibly in Washington, D.C. (/d. at 4). There
were also reportedly discussions regarding the detonation of explosive devices in hotel rooms, gas
stations and train stations. (/d. at 5). Mobbs further represented that Padilla had returned to the
United States “to conduct reconnaissance and/or other attacks” on behalf of Al Qaeda when he was
detained in Chicago. (/d.). The Mobbs declaration concluded by repeating President Bush’s finding
at the time of Padilla’s enemy combatant designation that he posed “a continuing, present and grave

danger to the national security of the United States” and his detention was “necessary to prevent him

! Judge Mukasey was subsequently appointed the 81st Attorney General of the United States, serving
from November 2007 until January 2009,
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from aiding Al Qaeda in its efforts to attack the United States . .. ” (/d.).

In a comprehensive 50 page order issued on December 4, 2002, Judge Mukasey initially
found that he had jurisdiction over the case despite the fact that Padilla had been moved by the
Government to the Naval Brig in Charleston, South Carolina. Padilla v. Bush,233 F. Supp.2d 564
(S.D.N.Y. 2006). The District Court then turned its attention to the critical question of whether the
President of the United States had the authority to designate an American citizen arrested on
American soil for hostile acts on behalf of a foreign enemy as an “enemy combatant” and, thus, deny
that citizen the rights normally afforded criminal defendants under the laws and Constitution of the
United States. Judge Mukasey concluded that the President had the inherent authority to detain
Padilla as an enemy combatant and further determined that the detention had been implicitly
authorized by Congress in adopting the Joint Resolution providing the President the authority to take
necessary actions against persons and organizations responsible for the attacks on September 11,
2001 and to prevent future terrorist attacks. 233 F. Supp. 2d at 587-589. The District Court’s
finding regarding Congressional authorization for the President to detain Padilla was in response to
Padilla’s argument that the Non-Detention Act, 18 U.S.C. §4001(a), prohibited the detention of any
American citizen unless authorized by Congress.

While Judge Mulkasey recognized the President’s right to designate Padilla as an enemy
combatant and to place him under the control of the Secretary of Defense, he was less comfortable
with the detaining of Padilla “incommunicado.” Id. at 599. The District Court found that Padilla
was not entitled to counsel or due process under the Fifth and Sixth Amendments because his
detention was not pursuant to any criminal process but concluded that the rights associated with the

Great Writ included the right to be represented by counsel. /d. at 601-05. He found the right to
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counsel weighed heavily in Padilla’s favor and directed the Government to provide him access to
his attorney to assist in the petition for a Writ of Habeas Corpus. /d. at 604-05.

The Government moved to reconsider that portion of Judge Mukasey’s order which allowed
Padilla to have access to counsel and submitted a sworn declaration from Vice Admiral Lowell
Jocoby in support of its motion. (Dkt. Entry 91-23). Admiral Jacoby asserted that he “firmly
believe[s] that providing Padilla access to counsel risks loss of a critical intelligence resource,
resulting in grave and direct threat to national security.” (/d. at 2). The Admiral explained that the
Government’s interrogation approach to Padilla was “largely dependent upon creating an atmosphere
of dependency and trust between the subject and the interrogator.” (/d. at 5).

Judge Mulkasey characterized the Jacoby Declaration as “speculative” and criticized with
equal force some of the opposing arguments, including the claim that his recent decision was “a
repudiation of the Magna Carta.” Padilla v. Rumsfeld, 243 F. Supp. 2d 42, 51, 57 (S.D.N.Y. 2003).
He declined to change his decision to provide Padilla counsel and directed the parties to work out
a satisfactory arrangement for counsel’s consultation with her client. He noted that it had now been
a year and half since the September 11 events and Padilla “is not only the first, but also the only case
of its kind.” Id. at 57. He expressed the hope that it would remain an “isolated” case arising out
of the September 11 experience. Both parties thereafter filed appeals with the Second Circuit.

The Jacoby Declaration coincided with a fierce intra-government debate over the use of
aggressive interrogation techniques to be utilized with persons designated as enemy combatants with
potential knowledge of Al Qaeda methods, personnel and plans. One group, which included a
number of high ranking members of the Department of Defense, favored the use of coercive

interrogation techniques which included sensory and sleep deprivation, extreme temperature
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variations, and use of stress positions, such as prolonged standing in one position. The use of these
more aggressive methods of interrogation was endorsed by lengthy opinions of Deputy Assistant
Attorney General John Yoo and by William J. Haynes II, General Counsel of the Department of
Defense, both of whom concluded that such methods were lawful. (Dkt. Entry 91-5,91-6,91-7,91-8,
91-9, 91-15). Other government officials, including a representative of the FBI and the General
Counsel of the Navy, offered opinions that these methods violated the Geneva Convention and
American law. (Dkt. Entry 91-12, 91-16). As the Padilla case wound itself through the American
judicial system, the issue of the lawful scope of interrogation for persons designated as enemy
combatants remained largely unsettled within the Government.

By the time the Second Circuit issued its order in Padilla v. Rumsfeld, 352 F.3d 695 (2d Cir.
2003), Padilla had been in the custody of the Department of Defense for nearly 18 months. He had
been isolated from counsel, family and friends and subject, by all accounts, to intense interrogation.
In a decision split 2 to 1, the majority of Judges’ Barrington D. Parker and Rosemary S. Pooler, held
that the President did not have the inherent authority to detain an American citizen captured and held
on American soil as an enemy combatant. The majority further found that the Joint Resolution
adopted by Congress shortly after September 11, Public Law No. 107-40, 115 Stat. 224 (2000), did
not provide the President the congressional authorizaiton to hold Padilla, which was required by the
Non-Detention Act. 18 U.S.C. § 4001(a). Padilla, 352 F.3d at 698. The Government was directed
to release Padilla within 30 days or to charge him under federal criminal statutes. /d. at 699. Second
Circuit Judge Richard C. Wesley dissented, asserting that the President had the inherent authority
to detain Padilla as an enemy combatant and Congress had given ample authorization to the

President to detain Padilla. Judge Wesley characterized Judge Mukasey’s opinion as “thoughtful and
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thorough” and indicated he would vote to affirm. Id. at 726-31.

The Supreme Court granted certiorari to Padilla and also agreed to hear the other pending
case of an American citizen declared an enemy combatant, Yaser Hamdi. The Fourth Circuit had
earlier upheld the President’s designation of Hamdi as an enemy combatant, but it had been noted
that Hamdi was captured on the battlefield in Afghanistan and had surrendered a rifle. Hamdi v.
Rumsfeld, 296 F. 3d 278, 281 (4th Cir. 2002).

The Supreme Court issued decisions in Hamdi and Padilla on June 28, 2004. The Supreme
Court upheld the designation of Hamdi as an enemy combatant, noting that “[t]here is no bar to the
Nation holding one of its citizens as an enemy combatant.” Hamdi v. Rumsfeld, 542 U.S. 507, 519
(2004). The Court noted the need to weigh the detainee’s liberty interest against the government’s
interest in not allowing the enemy to return to the battlefield. /d. at 531. The Court went on to hold
that a citizen detained as an enemy combatant had the right to notice of the factual basis of his
detention and a fair opportunity to rebut the evidence before a neutral decision maker. /d. at 533-4.

In Rumsfeld v. Padilla, 542 U.S. 426 (2004), the Supreme Court found that neither the
District Court in New York nor the Second Circuit had jurisdiction over Padilla’s habeas petition
because he had been transferred to the Naval Brig in Charleston. The 5-4 decision, authored by
Chief Justice Rehnquist, upheld the traditional view that any habeas petition must be in the district
where the prisoner was physically present. /d. at 443. Since there was no jurisdiction, the Court
vacated the Second Circuit’s decision and directed the petitioner to begin the process again in the
District of South Carolina. Justice Stevens, in a dissent joined by three other Justices, asserted that
exceptional circumstances existed in Padilla which made jurisdiction where the prisoner was

originally held proper. Id. at 464. Justice Stevens further observed that Padilla “raises questions
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of profound importance to the Nation.” Id. at 455.

Padilla’s case was then transferred to the District of South Carolina and assigned to Judge
Henry F. Floyd. On February 28,2005, Judge Floyd held that the President did not have the inherent
constitutional authority to indefinitely detain an American citizen captured on American soil and that
Congress had not granted the President such authority. Padilla v. Hanft, 389 F. Supp. 2d 678, 688-
91 (D.S.C. 2005). He granted Padilla’s petition for a Writ of Habeas Corpus and ordered the
detainee released within 45 days. Id. at 691.

The Government appealed the District Court decision to the Fourth Circuit, which on
September 9, 2005 reversed Judge Floyd’s decision. Judge Luttig, writing for an unanimous panel,
found that the President did have the authority from Congress under the 2001 Joint Resolution to
detain Padilla as an enemy combatant. The Court described Padilla as an American citizen who
“took up arms” against the United States in a foreign combat zone and then “traveled to the United
States for the avowed purpose of further prosecuting war on American soil . ...” Padilla v. Hanft,
423 F. 3d 386, 389 (4th Cir. 2005).

Padilla once again sought certiorari to the Supreme Court. Within days of the deadline for
the Government to submit its brief on the certiorari petition, the Government moved before the
Fourth Circuit to vacate its recent order and to allow the Government to transfer Padilla to civilian
authorities so he could be arraigned on various federal criminal offenses in the Southern District of
Florida. The Fourth Circuit characterized the Government’s motion as potentially an effort to avoid
review by the United States Supreme Court and took the highly unusual position of denying the
motions to vacate and to transfer. Padilla v. Hanft, 432 F. 3d 582 (4th Cir. 2005). The Fourth

Circuit observed that the issues raised by the Government’s motion and by Padilla’s appeal were “of
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sufficient national importance as to warrant consideration by the Supreme Court . .. ” Id. at 586.

The Supreme Court granted the Government’s request for Padilla to be transferred to civilian
authorities on January 4, 2006, and he was then transferred to Miami to face federal conspiracy
charges pending against him in the Southern District of Florida. On April 3, 2006, the Supreme
Court denied Padilla’s certiorari petition on the basis that the case was now moot since the prisoner
had obtained the remedy, prosecution in the United States District Court, which he had sought.
Justice Kennedy, writing for the Court, observed that “Padilla’s claims raise fundamental issues
respecting the separation of powers, including consideration of the role and function of the courts
....”, which he thought unwise to address now since the claims were moot. Padilla v. Hanft, 126
S.Ct. 1649, 1650 (2006). Justice Ginsburg dissented from the denial of ceriorari and noted the
importance of the issues raised by the appeal.

Padilla brought the present civil action on February 9, 2007, alleging that his detention as an
enemy combatant and the treatment rendered during his detention violated his federal statutory and
constitutional rights. He sought damages against various present and former governmental officials
which he alleged were responsible for his detention and treatment. Padilla went to trial on the
various federal criminal charges on May 5, 2007 in Miami. He was convicted by a jury on all counts
on August 16, 2007. Padilla was thereafter sentenced to 17 years and 4 months in prison. Padilla has
appealed his conviction to the Eleventh Circuit, where it is still pending. Padilla is presently serving
his sentence in a civilian high security prison in Colorado administered by the United States Bureau
of Prisons.

All named defendants have now moved to dismiss Padilla’s civil action, asserting, inter alia,

that there exists no valid private right of action against them and that they are entitled to qualified
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immunity since the actions being challenged were not matters of settled federal law at the time of
their actions. Defendant Gates, sued in his official capacity as Secretary of Defense, further asserts
Plaintiffs have no standing to assert claims for declaratory or injunctive relief based upon an alleged
fear of redetention or the claimed stigmatizing effects of a continuing designation as an enemy
combatant. After extensive briefing on all issues relating to the multiple motions to dismiss, the
Court conducted oral argument on February 14, 2011 and now issues this Order.
LEGAL STANDARD

Defendants have jointly moved to dismiss all of Plaintiffs’ claims pursuant to Rule 12(b)(6);
Defendant Gates has additionally moved for dismissal pursuant to Rule 12(b)(1). For purposes of
the motions, the district court must “take all factual allegations as true” and draw all reasonable
inferences from such facts in a light most favorable to the plaintiff. Ashcroft v. Igbal, 129 S.Ct.
1937, 1949 (2009); Nemet Chevrolet Ltd. v. Consumeraffairs.com, Inc., 591 F.3d 250, 253 (4th Cir.
2009).> The Court need not accept as true, however, “unwarranted inferences, unreasonable
conclusions, or arguments” or “legal conclusions, elements of causes of action or bare assertions
devoid of further factual enhancement . . .” Nemet Chevrolet, 591 F.3d at 256; Giarratano v.
Johnson, 521 F. 3d 298, 302 (4th Cir. 2008).

ANALYSIS

A. The Bivens Claims

Padilla asserts a broad range of constitutional torts against present and former governmental

?Although Defendant Gates has moved for dismissal pursuant to Rule 12(b)(1) in addition to Rule
12(b)(6), the standards in the context of the present motions are, in effect, the same. See Adams v.
Bain, 697 F.2d 1213, 1219 (4th Cir. 1982); see also Kerns v. United States, 585 F.3d 187, 192 (4th
Cir. 2009).
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officials, including former Secretary of Defense Donald Rumsfeld; Secretary of Defense Robert
Gates; former Deputy Secretary of Defense Paul Wolfowitz; former Department of Defense General
Counsel William Haynes; former Director ofthe Defense Intelligence Agency, Vice Admiral Lowell
Jacoby; and the former commanders of the Naval Brig, Catherine Hanft and Melanie Marr. Padilla
contends that his designation as an enemy combatant and approximately three and half year detention
under the custody of the Department of Defense violated his rights to counsel, access to the courts,
freedom of religion, freedom of association and due process, and the manner of his detention and
interrogation by government officials violated his right against cruel and unusual punishment. (Dkt.
Entry 91).

Since Congress has never created a private right of action against federal officials based upon
a deprivation of constitutional rights, such as 42 U.S.C. § 1983, Padilla asserts claims based upon
the landmark United States Supreme Court decision of Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971). Bivens involved allegations that certain federal
narcotics officials made a warrantless entry of the plaintiff’s home, conducted an unlawful search
and arrested him on narcotics charges—all without probable cause. In recognizing a private civil
cause of action for money damages implied from the face of the Constitution, the Supreme Court
specifically noted that the “present case involved no special factors counseling hesitation in the
absence of affirmative action by Congress.” Id. at 396. The Court subsequently recognized private
rights of action involving a claim against employees of the Department of Agriculture in a dispute
with a futures commission merchant, Butz v. Economou, 438 U.S. 478 (1978), a former
congressional aide allegedly subject to sex discrimination, Davis v. Passman, 442 U.S. 228 (1979),

and a wrongful death suit involving federal prison officials, Carlson v. Green, 446 U.S. 14 (1980).
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In the over 30 years since Carison v. Green was decided, the Supreme Court, with
increasingly strong and direct language, has refused to extend the Bivens claim to other contexts,
generally finding present “special factors counseling hesitation”. In Bush v. Lucas, 462 U.S. 367
(1983), a case involving the First Amendment rights of a federal employee, the Court noted that in
the absence of a congressional directive, “the federal courts must make the kind of remedial
determination that is appropriate for a common law tribunal, paying particular heed . . . to any special
factors counseling hesitation before authorizing a new kind of federal litigation.” /d. at 378. Thus,
the Court declined to create “a new judicial remedy.” Id. at 388.

The Court subsequently addressed two claims brought by a present and a former serviceman.
In Chappell v. Wallace, 462 U.S. 296 (1983), a Navy enlisted man sought relief from racial
discrimination by superior officers. The Court found that in the military setting, “special factors”
strongly counseled against creating a private right of right because of the “peculiar and special
relationship of the soldier to his superiors . . .”. Id. at 299. The Court observed that the “inescapable
demands of military discipline and obedience to orders cannot be taught on the battlefield; the habit
of immediate compliance with military procedures and orders must be virtually reflex with no time
for debate or reflection.” Id. at 300. Similarly, in United States v. Stanley, 483 U.S. 669 (1987), the
Court declined to allow a Bivens action by a former serviceman who alleged he had been provided
LSD as part of an experiment. Recognizing that its decision was essentially a “policy judgment”,
the Court determined that the potential disruption associated with “harmful and inappropriate judicial
intrusion upon military discipline” constituted a special factor that counseled against extending the
implied right of action to the former serviceman. Id. at 681-82.

The Court has in recent years expressly noted its reluctance to expand Bivens to contexts
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