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The Honorable William H. Pryor, Jr., Acting Chair
United States Sentencing Commission

1 Columbus Circle, NE, Suite 2-500, South Lobby
Washington, DC 20002-8002

October 10, 2017
RE: Public Comment on USSC’s “First Offenders/Alternatives to Incarceration” Proposed Amendment

Dear Judge Pryor:

The undersigned applaud the Sentencing Commission’s consideration of an amendment to increase the
availability of sentences of alternatives to incarceration within the federal sentencing guidelines. The Sentencing
Reform Act of 1984 which created the guideline system wisely recognized the appropriateness of non-
incarceration sentences in certain cases." Since that time criminological research has underscored Congress’s
assumptions, and evidence suggests that a broader cohort of people than at present could be sentenced within
the federal system more efficiently without incarceration. Doing so would not compromise public safety, but
would save tax dollars, preserve families and enhance rehabilitation.

According to Commission data, approximately 10 percent of people sentenced in federal court during 2016
received a sentence of probation only or probation with conditions of confinement, often meaning home
confinement or electronic monitoring, in Sentencing Zones A and B respectively.? In contrast, at the state level
31 percent of people sentenced on felony charges received a sentence of probation only or some other non-
incarceration penalty such as fines, treatment or community service.> While there are distinctions between
federal and state criminal justice systems, many more people convicted of low-level federal offenses with
limited criminal histories should be considered for non-incarceration sentences.

Below we address some of the Commission’s specific issues for comment for proposed amendment #3 — “First
Offenders/Alternatives to Incarceration.”

Part A: First Offenders

1. The Commission’s most recent sentencing data finds 45 percent of people sentenced in federal court
had minimal or no criminal history and qualified for the lowest criminal history category (CHC 1).* The
Commission’s recidivism studies found those with a CHC | had a rearrest rate of 33.8 percent up to eight
years after sentence completion compared to a rate of 80.1 percent for people with the highest criminal
history category (CHC VI).” For purposes of applying offense level reductions for “first offenders” as
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proposed in this amendment, we suggest considering a larger cohort that includes all those in CHC |,
including defendants with one criminal history point. Defendants qualifying for one criminal history
point have relatively minor backgrounds that could be the consequence of a juvenile offense resulting in
no detention or a misdemeanor crime resulting in as little as 30 days of incarceration.® Even though
Commission studies find a higher rearrest rate among those with one criminal history point compared to
those with no criminal history point, the rate is still significantly lower than state rates of recidivism.’

2. Itis noteworthy that the Commission’s research did not find a strong correlation between the severity of
offense levels and rates of recidivism. This finding is an important indicator for the Commission in
determining how best to adjust offense level scores for those deemed to be “first offenders” under this
proposed amendment. We recommend that an offense level reduction extend along the full offense
level scale and that multiple offense level reductions apply to all “first offenders” sentenced to 24
months or less. This adjustment seems particularly justified given that decades of research have found
that imprisonment brings about negative individual-level changes that can harm re-integration upon
release.?

3. The Commission should revisit how it implements statutory directives that exclude people “convicted of
a crime of violence or an otherwise serious offense” from qualifying for an alternative sentence. We
believe the Commission’s threshold for seriousness is set too low. Indeed, people previously eligible for
an alternative prior to implementation of the guidelines are now excluded, including people convicted of
minor property offenses or low-level bank-teller embezzlers.” In addition, the broad exclusion does not
adequately account for the statutory directive that the guidelines “shall be formulated to minimize the
likelihood that the Federal prison population will exceed the capacity of the Federal prisons.”*°

Part B: Consolidation of Zones B and C in the Sentencing Table

1. The Commission should reconsider its overly restrictive approach in regard to offense level qualifications
for newly proposed Sentencing Zones A and B. In this process it is important to examine the potential
recidivism rates of the convicted individuals considered for an alternative sentence in the context of
their presence or absence in their communities. Some studies suggest high levels of incarceration
disrupt a community’s stability, weakening the forces of informal social control in ways that result in
more crime. Moreover, research compiled by the Robina Institute of Criminal Law and Criminal Justice
reports that in comparisons of recidivism outcomes between incarceration and community sanctions
either no differences emerge or “custody is associated with higher rates of re-offending than community
sentences”; this is sometimes described as the “criminogenic effect” of incarceration.™ While we
support the Commission’s consolidation of Zones B and C we recommend that newly proposed Zone B
be extended to sentences of 24 months. The changes should apply to all offenses.

Additional Comments
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1. We are concerned about the Commission’s findings of a downward trend in judges’ use of alternative
sentences even among those already eligible under current guidelines. In 2014, only about 30 percent of
people who were eligible to receive a non-prison sentence were sentenced to an alternative.’ One
explanation is that non-citizens account for a majority of persons whose sentence falls into the
alternative sentencing zones; as of 2014 non-citizens comprised 66.7% of people sentenced in Zone A
and 63.8% of people sentenced in Zone B. According to the Commission, “non-citizens, as a practical
matter, are ineligible for most alternatives because of their status as deportable aliens (resulting in
immigration detainers that prevent their release into the community).”** We urge the Commission to
examine the utility of this apparent automatic exclusion from alternative sentences based on
immigration status. Research has shown that incarceration for immigration offenses - comprising 72
percent of non-citizen convictions™ - is extremely costly, is not serving its intended deterrent purpose,
and is harming the basic rights of non-citizens, all of which argues for allowing some of these individuals
to qualify for alternative sentencing arrangements.™ The 28 percent of non-citizens with other types of
convictions'® should also be eligible for alternatives if they fall into the alternative sentencing zones.
Some non-citizens in Bureau of Prisons custody do not have ICE detainers on file; importantly, a federal
criminal conviction does not automatically make a non-citizen deportable under current immigration
law. In addition, people serving probation sentences remain under correctional supervision. If ICE seeks
to pursue the removal of such individuals, the government will be able to locate them. Implementing
harsher penalties on non-citizens simply because of their immigration status, without regard to any
other factors, is cruel, unfair and a poor use of resources.

2. We share in the broad concerns about safety and conditions within Bureau of Prisons facilitates
articulated by the Department of Justice’s Office of Inspector General."” Moreover, recent policy shifts
at the Department of Justice are likely to increase the prison population,'® which will exacerbate current
conditions and increase community discontent with the federal criminal justice system. As a result, in
the interest of fairness, human rights law’s recognition of the importance of retroactive application of
new laws that reduce sentences, and to help address Bureau of Prisons population concerns, we support
Commission action to apply any amendment to expand alternatives to incarceration and reduce offense
levels retroactively.
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3. To the extent that eligibility for alternatives to incarceration is based in part on criminal history scores
there is the potential for exacerbating existing racial disparities in incarceration. African American
defendants are more likely to have a criminal history than white defendants, some of which can be
attributed to heightened levels of law enforcement in communities of color. We urge the Commission to
monitor levels of racial disparity that may result from any new guideline adjustments and to propose
strategies to address it. One policy to consider is to exclude all convictions over 10-years-old from
consideration in criminal history calculations.

We believe that Commission action to lower guideline ranges and extend alternative sentencing options in
cases previously excluded would be an important step in addressing system challenges and could produce
increased fairness. The Commission should extend these opportunities to a more diverse cohort than is
currently permissible in its issues for comment. Extending non-incarceration sentencing options to a larger
group in line with the above comments would be an important step in easing the disproportionate
sentencing under the federal guidelines.

Sincerely,

Marc Mauer
Executive Director
The Sentencing Project

Alison Leal Parker
Director, US Program
Human Rights Watch
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