APPENDIX



EXHIBIT A



April 04, 2022

VIA ONLINE PORTAL

Texas Department of Family and Protective Services
4900 N. Lamar Blvd

Austin, TX 78751

Via Online Portal

Re: Public Information Request
Dear Public Information Officer:

Pursuant to the Texas Public Information Act, as codified at Tex. Code ch. 552,
American Oversight makes the following request for public records.

Despite concerns expressed by medical professionals, Texas Attorney General Ken
Paxton and Governor Greg Abbott asserted that gender-affirming treatments
constitute child abuse and instructed the Department of Family and Protective Services
to investigate parents of transgender children.!

American Oversight seeks records with the potential to shed light on state officials’
response to this directive.

Requested Records

American Oversight requests that your office promptly produce the following:

1. All final assessments, reports, analyses, recommendations, or guidance
prepared by your office, other state or local offices, or independent experts,
regarding the Texas directive that classifies gender-aftfirming care as child
abuse.?

2. All email communications (including emails, email attachments, complete
emalil chains, calendar invitations, and calendar invitation attachments) sent
by any of the officials listed below containing any of the following key
terms:

! Ryan Grenoble, Texas Governor Directs State Agency to Investigate Trans Therapy as
‘Child Abuse,” Huft. Post (Feb. 23, 2022, 2:47PM EST),
https://www.huftfpost.com/entry/greg-abbott-trans-health-care-kids-child-

abuse n_6216644ce4b0d1388t0e4273.

2 If further identitying information is needed, please see Letter from Greg Abbott,
Governor of Texas, to Hon. Jaime Masters, Commissioner, Texas Department of
Family and Protective Services, Feb. 22, 2022,
https://gov.texas.gov/uploads/files/press/O-MastersJaime202202221358.pdf.
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Terms:

“gender transition”

“gender transitioning”

Trans

Transgender

LGBTQ

LGBT

Paxton

KP-0401

Krause

Sterilize

sterilization

“puberty suppression”
. “puberty blocking”

“puberty-blocking”

supraphysiologic

“sex change”

“sex-change”

“gender dysphoria”

F
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Officials:
1. Commissioner Jaime Masters
ii. Deputy Commissioner Corliss Lawson
1. Chief of Staff Julie Frank
1v. Associate Commissioner for Investigations Robert Richman
v. Associate Commissioner for Child Protective Services Deneen Dryden

In an effort to accommodate your office and reduce the number of potentially
responsive records to be processed and produced, American Oversight has
limited its request to emails sent by the specified officials. To be clear,
however, American Oversight still requests that complete email chains be
produced, displaying both sent and received messages. This means, for
example, that both Commissioner Masters’ response to an email containing
one of the listed key terms and the initial received message are responsive to
this request and should be produced.

For items 1 and 2, please provide all responsive records from February 1, 2022,
through the date the search is conducted.

American Oversight seeks all responsive records regardless of format, medium, or
physical characteristics. In conducting your search, please understand the term “record”
in its broadest sense, to include any written, typed, recorded, graphic, printed, or audio
material of any kind. We seek records of any kind, including electronic records,
audiotapes, videotapes, and photographs, as well as letters, emails, facsimiles, telephone
messages, voice mail messages and transcripts, notes, or minutes of any meetings,
telephone conversations or discussions. Our request includes any attachments to these
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records. No category of material should be omitted from search, collection, and
production.

In addition, American Oversight insists that your office use the most up-to-date
technologies to search for responsive information and take steps to ensure that the most
complete repositories of information are searched. American Oversight is available to
work with you to craft appropriate search terms. However, custodian searches are
still required; governmental authorities may not have direct access to files stored
in .PST files, outside of network drives, in paper format, or in personal email
accounts.

Please search all records regarding official business. You may not exclude searches of
files or emails in the personal custody of your officials, such as personal email
accounts. Emails conducting government business sent or received on the personal
account of a governmental authority’s officer or employee constitutes a record for
purposes of the Texas Public Information Act.?

In the event some portions of the requested records are properly exempt from
disclosure, please disclose any reasonably segregable non-exempt portions of the
requested records. If it is your position that a document contains non-exempt segments,
but that those non-exempt segments are so dispersed throughout the document as to
make segregation impossible, please state what portion of the document is non-exempt,
and how the material is dispersed throughout the document. If a request is denied in
whole, please state specifically that it is not reasonable to segregate portions of the
record for release.

Please take appropriate steps to ensure that records responsive to this request are not
deleted by your office before the completion of processing for this request. If records
potentially responsive to this request are likely to be located on systems where they are
subject to potential deletion, including on a scheduled basis, please take steps to prevent
that deletion, including, as appropriate, by instituting a litigation hold on those records.

To ensure that this request is properly construed, that searches are conducted in an
adequate but efticient manner, and that extraneous costs are not incurred, American
Oversight welcomes an opportunity to discuss its request with you before you
undertake your search or incur search or duplication costs. By working together at the
outset, American Oversight and your office can decrease the likelihood of costly and
time-consuming litigation in the future.

Where possible, please provide responsive material in electronic format by email or in
PDF or TIF format on a USB drive. Please send any responsive material being sent by
mail to American Oversight, 1030 15th Street NW, Suite B255, Washington, DC
20005. It it will accelerate release of responsive records to American Oversight, please
also provide responsive material on a rolling basis.

3 Tex. Code § 552.002(a-2); see also Adkisson v. Paxton, 459 S.W.3d 761, 773 (Tex. App.
2015).
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Fee Waiver Request

In accordance with Tex. Code § 552.267(a), American Oversight requests a waiver of
tees associated with processing this request for records, because such a waiver “is in the
public interest because providing the copy of the information primarily benefits the
general public.” The requested records are directly related to the work of state officials,
with the potential to shed light on state officials’ response to the passage of a directive
which restricts transgender minors’ access to gender-affirming care by labeling it as
child abuse. This matter is a subject of substantial public interest in Texas.*
Accordingly, release of records that may help the public understand the operations and
activities of state officials is in the public interest.

Release of the requested records will primarily benefit the public.® As a 501(c)(3)
nonprofit, American Oversight does not have a commercial purpose and the release of
the requested records is not in American Oversight’s financial interest, but is rather in
the public interest. American Oversight is committed to transparency and makes the
responses governmental authorities provide to public records requests publicly
available. As noted, the subject of this request is a matter of public interest, and the
public would benetit from an enhanced understanding of the government’s activities
through American Oversight’s analysis and publication of these records. American
Oversight’s mission is to promote transparency in government, to educate the public
about government activities, and to ensure the accountability of government oftficials.
American Oversight uses the information gathered, and its analysis of it, to educate the
public through reports, press releases, or other media. American Oversight also makes
materials it gathers available on its public website and promotes their availability on
social media platforms, such as Facebook and Twitter.¢

American Oversight has also demonstrated its commitment to the public disclosure of
documents and creation of editorial content through numerous substantive analyses
posted to its website.” Examples reflecting this commitment to the public disclosure of
documents and the creation of editorial content include the posting of records related
to the organization’s investigations into misconduct and corruption in state
governments;® the posting of records related to the Trump Administration’s contacts

* Sneha Dey and Karen Brooks Harper, Transgender Texas Kids Are Terrified After
Governor Orders that Parents Be Investigated for Child Abuse, Texas Tribune (Feb. 28,
2022, Updated 11AM Central), https://www.texastribune.org/2022/02/28/texas-
transgender-child-abuse/.

> Tex. Code § 552.267(a).

6 American Oversight currently has approximately 15,700 followers on Facebook and
118,100 followers on Twitter. American Oversight, Facebook,
https://www.tacebook.com/weareoversight/ (last visited Mar. 29, 2022); American
Oversight (@weareoversight), Twitter, https://twitter.com/weareoversight (last
visited Mar. 29, 2022).

7 News, American Oversight, https://www.americanoversight.org/blog.

8 State Investigations, American Oversight, https://www.americanoversight.org/states.
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with Ukraine and analyses of those contacts;® posting records and editorial content
about the federal government’s response to the Coronavirus pandemic;!© posting records
received as part of American Oversight’s “Audit the Wall” project to gather and analyze
information related to the administration’s proposed construction of a barrier along the
U.S.-Mexico border, and analyses of what those records reveal;!! the posting of records
related to an ethics waiver received by a senior Department of Justice attorney and an
analysis of what those records demonstrated regarding the Department’s process for
issuing such waivers;!? and posting records and analysis of federal officials” use of
taxpayer dollars to charter private aircraft or use government planes for unofficial
business.!?

Accordingly, American Oversight qualifies for a fee waiver. If your office denies our
request for a fee waiver, please notify American Oversight of any anticipated fees or
costs in excess of $40 prior to incurring such costs or fees.

Conclusion

We share a common mission to promote transparency in government. American
Oversight looks forward to working with your county on this request. If you do not
understand any part of this request, have any questions, or foresee any problems in fully
releasing the requested records, please contact Emma Lewis at
records(@americanoversight.org or (202) 919-6303. Also, if American Oversight’s
request for a fee waiver is not granted in full, please contact us immediately upon
making such a determination.

O Trump Administration’s Contacts with Ukraine, American Oversight,
https://www.americanoversight.org/investigation/the-trump-administrations-
contacts-with-ukraine.

10 See generally The Trump Administration’s Response to Coronavirus, American Oversight,
https://www.americanoversight.org/investigation/the-trump-administrations-
response-to-coronavirus; see, e.g., CDC Calendars from 2018 and 2019: Pandemic-Related
Briefings and Meetings, American Oversight, https://www.americanoversight.org/cdc-
calendars-from-2018-and-2019-pandemic-related-briefings-and-meetings.

1 See generally Audit the Wall, American Oversight,
https://www.americanoversight.org/investigation/audit-the-wall; see, e.g., Border Wall
Investigation Report: No Plans, No Funding, No Timeline, No Wall, American Oversight,
https://www.americanoversight.org/border-wall-investigation-report-no-plans-no-
funding-no-timeline-no-wall.

12 DOJ Records Relating to Solicitor General Noel Francisco’s Recusal, American Oversight,
https://www.americanoversight.org/document/doj-civil-division-response-noel-
francisco-compliance; Francisco & the Travel Ban: What We Learned from the DOJ
Documents, American Oversight, https://www.americanoversight.org/francisco-the-
travel-ban-what-we-learned-from-the-doj-documents.

13 See generally Swamp Airlines: Chartered Jets at Taxpayer Expense, American Oversight,
https://www.americanoversight.org/investigation/swamp-airlines-private-jets-
taxpayer-expense; see, e.g., New Information on Pompeo’s 2017 Trips to His Home State,
American Oversight, https://www.americanoversight.org/new-information-on-
pompeos-2017-trips-to-his-home-state.
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Sincerely,

/s/ Emma Lewis
Emma Lewis

on behalf of
American Oversight
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EXHIBIT B



Subject: [Records Center] Public Information Request :: R002219-040422
Date: Friday, August 19, 2022 at 3:06:00 PM Eastern Daylight Time
From: TXDFPS Records Management Group

To: AO Records

EXTERNAL SENDER

--- Please respond above this line ---

08/19/2022

Emma Lewis

1030 15th Street NW, Suite B255

Washington, DC 20005

RE: OPEN RECORDS REQUEST of April 04, 2022., Reference # R002219-040422.

Dear Emma Lewis,

This e-mail is regarding your request for records submitted on April 04, 2022 for information about:

“Please see attached request (TX-DFPS-22-0329)”

We have reviewed your request and prepared the responsive records. Please log in to the Public Records Center
at the following link to retrieve your request documents.

Public Information Request - R002219-040422
IMPORTANT: The DFPS Records Portal uses the browser popup feature as part of the downloading process of

responsive documents so it is highly recommended to check your browser to ensure popup blockers have been
disabled before attempting to download any documents, otherwise it could adversely affect your ability to



https://u8387778.ct.sendgrid.net/ls/click?upn=6HtRfOYLt5fXvpttM-2FU1HRtO32BL6BCofrt25ajwK37hIFpfVUE-2BqvjSBlMt5UqXEq0x9cE-2BH-2FHgfee1FNYO6g-3D-3D_LXB_cPkxQX3S-2FGIgcoTRLvdsi9uKUNUHeVyD5voOlHqCcJGNIWEzcTeAFEFZz9IiOA8cIlhXC5-2BzfQent6GqZeta-2FkpBL-2FoOW0jDcyAXKDqVg94A2-2Bq-2F-2BMBVcKi6DjemiOSFVJkuH-2Fs2Gys-2B2odvIigB-2BWz4VOaOD-2FLCff4eYmmgay-2FSFAnAiS4kL92kXVqf1584FRCeWZMIL1sf2OpqRBmj987F8XMf2bHnkYJ-2Fo891RZE1NJBZBVRDx5p-2Bo-2BLXgJDlFxc3WLa8LwM4xDckNmYhR226bjH-2Fj8IfVSzICGFy-2FxtPRwHaB5DpnyKD7Mu1Q2Oq-2BARaPUpmU-2F3-2FUxBsOmpVmZSFX-2B-2FchsgdHo-2B9bMaOLNxnWUyfOOU-2FiZVKYid8faR-2B

download the information. Also, our portal system is optimized for use with Google Chrome. Using a browser
other than Google Chrome could result in technical issues when attempting to access your account and / or
downloading documents.

Additionally, we have determined that some of the information requested is subject to redaction under the
Public Information Act under the following exemptions:

552.101: Information that is confidential by law, either constitutional, statutory, or by judicial decision including
common law privacy concerns.552.117: Confidentiality of Certain Addresses, Telephone Numbers, Social Security
Numbers, and Personal Family Information.

552.136: Confidentiality of Credit Card, Debit Card, Charge Card, and Access Device Numbers.

552.137: Confidentiality of Certain E-Mail Addresses.

Family Code 261.201: CPS investigations and services - no request to AG required on this exception. Prior
determination OR2003-5590.

Please let us know if you have any questions. You may contact us by replying to this e-mail.

Sincerely,

DFPS Open Records Coordinator
512-929-6764
1-877-764-7230

CONFIDENTIALITY NOTICE: This electronic transmission and any attachments constitute confidential information which is intended only for the named recipient(s) and may be legally privileged. If
you have received this communication in error please contact the sender immediately. Any disclosure, copying, distribution or the taking of any action concerning the contents of this communication
by anyone other than the named recipient(s) is strictly prohibited.

To monitor the progress or update this request please log into the Public Records Center

GovQA logo


https://u8387778.ct.sendgrid.net/ls/click?upn=6HtRfOYLt5fXvpttM-2FU1HRtO32BL6BCofrt25ajwK34Otg8LawLuuG8whSBs8NJuF-2FmHUpy-2BtoaqHX-2FdyBgO-2F8-2FvPfYzs6MBY2vfHxpm-2FAQ-3DpuIW_cPkxQX3S-2FGIgcoTRLvdsi9uKUNUHeVyD5voOlHqCcJGNIWEzcTeAFEFZz9IiOA8cIlhXC5-2BzfQent6GqZeta-2FkpBL-2FoOW0jDcyAXKDqVg94A2-2Bq-2F-2BMBVcKi6DjemiOSFVJkuH-2Fs2Gys-2B2odvIigB-2BWz4VOaOD-2FLCff4eYmmgay-2FSFAnAiS4kL92kXVqf1584FRCeWZMIL1sf2OpqRBmj987F8XMf2bHnkYJ-2Fo891RZFFEB39NpJJ-2B673uPfwFBEyqMO2ikeY-2Fs4tcEGLYSDa-2BDq4LPsep8ZESkI1yoeGnHGe8uBqcGwQcc4e7gztQi8MmUU-2FI-2FlYnm0cYskT7Uix6iIsdYc-2BYcycrdfUpTXjIwwVa3dX6tKpMDptZGt7Gn3g

EXHIBIT C



From: Crimmins.Patrick (DFEPS)

To: Masters.Jaime D (DFPS); Kozikoujekian,Vicki (DFPS); Frank.Julie (DFPS); Richman,Robert (DFPS); Talbert,Marta
L (DEPS); Lawson,Corliss (DEPS); Dryden.Deneen (DEPS)

Cc: Gonzales.Marissa L (DFPS); Tennyson.Susan (DEPS)

Subject: Governor on AG Opinion/DMN Request for Information

Date: Tuesday, February 22, 2022 9:58:49 AM

Attachments: image001.png

Earlier today the Governor tweeted this:

Dear Mr. Crimmins,

| have a couple questions regarding Texas AG Ken Paxton's opinion yesterday regarding gender-
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mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CE84417E2C944505BFC46B317A8836A0-CRIMMIRP
mailto:Jaime.Masters@dfps.texas.gov
mailto:Vicki.Kozikoujekian@dfps.texas.gov
mailto:Julie.Frank@dfps.texas.gov
mailto:Robert.Richman@dfps.texas.gov
mailto:Marta.Talbert@dfps.texas.gov
mailto:Marta.Talbert@dfps.texas.gov
mailto:Corliss.Lawson@dfps.texas.gov
mailto:Deneen.Dryden@dfps.texas.gov
mailto:Marissa.Gonzales@dfps.texas.gov
mailto:Susan.Tennyson@dfps.texas.gov

Greg Abbott @

@GregAbbott_TX
Texas Attorney General: “There is
no doubt" that gender transition of

minors is ‘child abuse’ under Texas
law.

The Texas Dept. of Family &
Protective Services will enforce this
ruling and investigate & refer for
prosecution any such abuse.

dallasnews.com/news/politics|...

. m/

Texas Attorney General Ken Paxton: Health
care for transaender children s abuse

dallasnows.com




affirming care for transgender minors. He is interpreting state law to read that this care, including
puberty suppression and hormone therapy, should be defined as "child abuse."

This morning, Gov. Abbott promised the state would implement his opinion.

1) What is DFPS' process for implementing attorney general opinions like this? Must there be new
rules written? Public comment taken? How long might that process take? Will the agency proactively
undertake investigations, or will it only tackle those complaints it receives from the outside?

2) Will there be any policy changes at DFPS that take place immediately? If so, what are they?

3) What is the agency's general response to the opinion?

4) Last year, the agency agreed that surgical interventions for transgender children is abuse. Have
there been any reports of this kind of abuse to the agency and, if so, what were they and what was
the outcome of the investigation?

I would very much appreciate a response by the end of the day. This is in the public interest as
transgender children and their parents are eager to know what this opinion means for the future of
their access to care.

Regards,
Lauren McGaughy

Lauren McGaugh
Investigative Reporter

The Dallas Morning News
Mobile: 512-423-6024
Google Voice: 512-436-3641
She/Her

TX-DFPS-22-0329-A-000832


https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.dallasnews.com%2Fauthor%2Flauren-mcgaughy%2F&data=04%7C01%7CJaime.Masters%40dfps.texas.gov%7C4a5a5bb1e0a84404f99608d9f61c3578%7C0915ef3812cd4561ab809c7f41bfb31e%7C0%7C0%7C637811423288638264%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=9CnbgKFBEdD9vmmh7bn6kdnN5HGJDl9R4MzonqlzHtw%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.npr.org%2F2021%2F06%2F02%2F996319297%2Fgender-identity-pronouns-expression-guide-lgbtq&data=04%7C01%7CJaime.Masters%40dfps.texas.gov%7C4a5a5bb1e0a84404f99608d9f61c3578%7C0915ef3812cd4561ab809c7f41bfb31e%7C0%7C0%7C637811423288638264%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=CaUaKNVyZT10YKA7g%2FYuWvE3R9QmtKS91l%2BvxxnELDc%3D&reserved=0

EXHIBIT D



From: Crimmins.Patrick (DEPS)

To: Masters,Jaime D (DFPS); Frank.Julie (DFPS); Lawson,Corliss (DFPS); Steele,Jason D (DFPS); Richman,Robert
(DEPS); Talbert.Marta L (DEPS); Reeves.Natalie (DFPS); Kozikoujekian.Vicki (DFPS)

Cc: Gonzales.Marissa L (DEPS)

Subject: Media Update/AG Opinion

Date: Tuesday, February 22, 2022 5:14:18 PM
Attachments: AG Opinion Statement.docx

To catch you up, the attached statement was sent to the media outlets
listed. Media is being very aggressive on this and we can expect requests
for new intakes. Media is also contacting local prosecutors to gauge their
reaction. The first stories should be posted online soon.

Dallas Morning News
Houston Chronicle
Texas Tribune

New York Times

New York Post

Austin American-Statesman
Fort Worth Star-Telegram
KXAN-TV

Patrick Crimmins

Director of Communications

Texas Department of Family and Protective Services
(512) 929-6727 office

(512) 787-5090 cell

TX-DFPS-22-0329-A-000927


mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CE84417E2C944505BFC46B317A8836A0-CRIMMIRP
mailto:Jaime.Masters@dfps.texas.gov
mailto:Julie.Frank@dfps.texas.gov
mailto:Corliss.Lawson@dfps.texas.gov
mailto:Jason.Steele2@dfps.texas.gov
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mailto:Vicki.Kozikoujekian@dfps.texas.gov
mailto:Marissa.Gonzales@dfps.texas.gov

[bookmark: _Hlk96427598]Statement on Governor’s Letter/AG Opinion



In accordance with Governor Abbott’s directive today to Commissioner Masters, we will follow Texas law as explained in Attorney General opinion KP-0401.

At this time, there are no pending investigations of child abuse involving the procedures described in that opinion. If any such allegations are reported to us, they will be investigated under existing policies of Child Protective Investigations.


Statement on Governor’s Letter/AG Opinion

In accordance with Governor Abbott’s directive today to Commissioner
Masters, we will follow Texas law as explained in Attorney General opinion
KP-0401.

At this time, there are no pending investigations of child abuse involving the
procedures described in that opinion. If any such allegations are reported to
us, they will be investigated under existing policies of Child Protective
Investigations.
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EXHIBIT E



From: Black.Stephen D (DEPS)

To: Hardie,Sherrie F (DEPS); Melcer.Janine F (DEPS); Steinberg.Mathew (DFPS); Zappler.Dina (DFPS)
Cc: Berthot,Amanda (DFPS)

Subject: Message to Staff

Date: Wednesday, February 23, 2022 2:52:48 PM

Attachments: AG Ken Paxton's Legal Opinion.pdf

Gov Greg Abbott"s letter to DFPS Commissioner Masters.pdf

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000363



EXHIBIT F



From: Morris.Ruth J (DFPS)

To: Valmont.Crystal R (DEPS)

Subject: FW: Attorney General Opinion
Date: Tuesday, March 1, 2022 4:55:00 PM
Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png

Have you seen this?

From: Bell, Tiffany (DFPS) <Tiffany.Bell2@dfps.texas.gov>
Sent: Tuesday, March 1, 2022 1:42 PM

To: Morris,Ruth J (DFPS) <Ruth.Morris@dfps.texas.gov>
Subject: FW: Attorney General Opinion

From: Trahan,Kyndall (DFPS) <Kyndall.Trahan@dfps.texas.gov>

Sent: Thursday, February 24, 2022 9:48 AM

To: Mayon,Lashanda (DFPS) <Lashanda.Mayon@dfps.texas.gov>; Frank,Courtney (DFPS)
<Courtney.Frank@dfps.texas.gov>; Wiltz,Lechanda (DFPS) <Lechanda.Wiltz@dfps.texas.gov>;
Jones,Sade (DFPS) <Sade.Jones@dfps.texas.gov>; Tyler,Christiana L (DFPS)
<Christiana.Tyler@dfps.texas.gov>; Bell, Tiffany (DFPS) <Tiffany.Bell2 @dfps.texas.gov>; Balser,Jodi L.
(DFPS) <Jodi.Balser@dfps.texas.gov>; Derry,Tiffany (DFPS) <Tiffany.Derry@dfps.texas.gov>;
Lambert,Kellie (DFPS) <Kellie.Lambert@dfps.texas.gov>; Marks,Tracey (DFPS)
<Tracey.Marks@dfps.texas.gov>; Ponthieu,Minda (DFPS) <Minda.Ponthieu@dfps.texas.gov>;
Simon,Savannah (DFPS) <Savannah.Simon@dfps.texas.gov>; Woods,Kristen (DFPS)
<Kristen.Woods@dfps.texas.gov>

Cc: Bailey,Brittany (DFPS) <Brittany.Bailey@dfps.texas.gov>

Subject: FW: Attorney General Opinion

FYI —

Essentially the Governor wants reporters (professional and personnel) to
report any parents that are encouraging/allowing/involved in allowing their
minor children, who identify as transgendered, to go through the transition
process. Governor Abbott is also mandating that DFPS investigate these
parents and to have SWI process the intakes for field response.

I know there are lots of feelings around this and more questions than
answers right now. Upper management is very involved as this is totally
new ground for the agency. If you get a case that | miss, please let me
know immediately so | can report it up the chain.

Please know that this email is not the platform for opinions or discussion
on this topic. If we need to meet privately, my door is always open.
Thanks,

Kyndall

From: Prewitt,Amanda R. (DFPS)

Sent: Wednesday, February 23, 2022 7:47 PM

To: Trahan,Kyndall (DFPS) <Kyndall.Trahan@dfps.texas.gov>; Bailey,Brittany (DFPS)
<Brittany.Bailey@dfps.texas.gov>; Murphy,Lana (DFPS) <Lana.Murphy@dfps.texas.gov>;

Nellar,Pansy (DFPS) <Pansy.Nellar@dfps.texas.gov>; Parrott,Katheryn (DFPS)
<Katheryn.Parrott@dfps.texas.gov>; Cameron,Crystal (DFPS) <Crystal.Cameron@dfps.texas.gov>;

Mczeal,Scheerish A (DFPS) <Scheerish.Mczeal@dfps.texas.gov>

TX-DFPS-22-0329-A-000062
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at





The Honorable Matt Krause - Page 3

conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www

https://MERRIAM-WEBSTER.COM
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://procreate.15

https://Code).14
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d

https://N.Y.S.2d
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department






Texas Department of
Family and Protective Services

Child Protective Investigations





Cc: Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>
Subject: FW: Attorney General Opinion

Amanda R. Prewitt

Child Protective Investigations Program Director: Region 4

420 Athens Brick Road, Athens Texas 75751

@ State Cell: 903-368-0064 | ®Fax: 512-276-3581

®Report abuse: 1-800-252-5400
04 E-mail: Amanda.Prewitt@dfps.texas.gov

From: Liles,Lou R (DFPS) <Lou.Liles@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 6:53 PM

To: Prewitt,Amanda R. (DFPS) <Amanda.Prewitt@dfps.texas.gov>; Phillips,Deirdre (DFPS)
<Deirdre.Phillips@dfps.texas.gov>; Peterson,Nicole (DFPS) <Nicole.Peterson@dfps.texas.gov>;
Claude,Jennifer L (DFPS) <Jennifer.Claude@dfps.texas.gov>; Chesnut,Andrew (DFPS)
<Andrew.Chesnut@dfps.texas.gov>; Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>
Subject: Fwd: Attorney General Opinion

If you receive any of these intakes | need to know immediately. Please share with all of your
supervisors

From: Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>
Sent: Wednesday, February 23, 2022 4:18 PM

To: Liles,Lou R (DFPS)

Subject: Fwd: Attorney General Opinion

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:54:57 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mowtow Talbert
Director of Irwestigation and Alternative Response

TX-DFPS-22-0329-A-000063
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512-438-3357

mwrtwt@mt@o_bﬁbgtw.ggv

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000064
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EXHIBIT G



From: Bailey.Brittany (DFPS)

To: Dennis.Sheretta (DEPS); Easily.Randi (DEPS); Frank.Courtney (DEPS); Jordan.Willie (DFPS); Mobley.Bethany
(DFPS); Moses.Courtney (DEPS); Vanwright.Charles (DEPS)

Subject: FW: Attorney General Opinion

Date: Thursday, February 24, 2022 9:52:18 AM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png
image001.png

Good morning Team, please take some to review this email and the
attachments with it thoroughly. This new change is coming straight from
state office and Kydnall provided a brief overview (see below). But please
take the time out to read and let me know if there are any questions.

Brittany Bailey

CPI Supervisor Unit 16

Department of Family & Protective Services

4200 Jimmy Johnson Blvd Port Arthur, TX 77642
Cell: 409-550-0331

Fax: 512-276-3078

From: Trahan,Kyndall (DFPS) <Kyndall.Trahan@dfps.texas.gov>

Sent: Thursday, February 24, 2022 9:48 AM

To: Mayon,Lashanda (DFPS) <Lashanda.Mayon@dfps.texas.gov>; Frank,Courtney (DFPS)
<Courtney.Frank@dfps.texas.gov>; Wiltz,Lechanda (DFPS) <Lechanda.Wiltz@dfps.texas.gov>;
Jones,Sade (DFPS) <Sade.Jones@dfps.texas.gov>; Tyler,Christiana L (DFPS)
<Christiana.Tyler@dfps.texas.gov>; Bell, Tiffany (DFPS) <Tiffany.Bell2@dfps.texas.gov>; Balser,Jodi L.
(DFPS) <Jodi.Balser@dfps.texas.gov>; Derry, Tiffany (DFPS) <Tiffany.Derry@dfps.texas.gov>;
Lambert,Kellie (DFPS) <Kellie.Lambert@dfps.texas.gov>; Marks,Tracey (DFPS)
<Tracey.Marks@dfps.texas.gov>; Ponthieu,Minda (DFPS) <Minda.Ponthieu@dfps.texas.gov>;
Simon,Savannah (DFPS) <Savannah.Simon@dfps.texas.gov>; Woods,Kristen (DFPS)
<Kristen.Woods@dfps.texas.gov>

Cc: Bailey,Brittany (DFPS) <Brittany.Bailey@dfps.texas.gov>

Subject: FW: Attorney General Opinion

FYI —

Essentially the Governor wants reporters (professional and personnel) to
report any parents that are encouraging/allowing/involved in allowing their
minor children, who identify as transgendered, to go through the transition
process. Governor Abbott is also mandating that DFPS investigate these

TX-DFPS-22-0329-A-000238
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312
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https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.
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GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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parents and to have SWI process the intakes for field response.

I know there are lots of feelings around this and more questions than
answers right now. Upper management is very involved as this is totally
new ground for the agency. If you get a case that | miss, please let me
know immediately so | can report it up the chain.

Please know that this email is not the platform for opinions or discussion
on this topic. If we need to meet privately, my door is always open.
Thanks,

Kyndall

From: Prewitt,Amanda R. (DFPS)

Sent: Wednesday, February 23, 2022 7:47 PM

To: Trahan,Kyndall (DFPS) <Kyndall.Trahan@dfps.texas.gov>; Bailey,Brittany (DFPS)
<Brittany.Bailey@dfps.texas.gov>; Murphy,Lana (DFPS) <Lana.Murphy@dfps.texas.gov>;
Nellar,Pansy (DFPS) <Pansy.Nellar@dfps.texas.gov>; Parrott,Katheryn (DFPS)
<Katheryn.Parrott@dfps.texas.gov>; Cameron,Crystal (DFPS) <Crystal.Cameron@dfps.texas.gov>;
Mczeal,Scheerish A (DFPS) <Scheerish.Mczeal@dfps.texas.gov>

Cc: Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Amanda R. Prewitt

Child Protective Investigations Program Director: Region 4

420 Athens Brick Road, Athens Texas 75751

@&State Cell: 903-368-0064 | ®Fax: 512-276-3581

ZReport abuse: 1-800-252-5400
04 E-mail: Amanda.Prewitt@dfps.texas.gov

From: Liles,Lou R (DFPS) <Lou.Lliles@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 6:53 PM

To: Prewitt,Amanda R. (DFPS) <Amanda.Prewitt@dfps.texas.gov>; Phillips,Deirdre (DFPS)
<Deirdre.Phillips@dfps.texas.gov>; Peterson,Nicole (DFPS) <Nicole.Peterson@dfps.texas.gov>;
Claude,Jennifer L (DFPS) <Jennifer.Claude@dfps.texas.gov>; Chesnut,Andrew (DFPS)
<Andrew.Chesnut@dfps.texas.gov>; Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>
Subject: Fwd: Attorney General Opinion

If you receive any of these intakes | need to know immediately. Please share with all of your
supervisors

From: Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>
Sent: Wednesday, February 23, 2022 4:18 PM

To: Liles,Lou R (DFPS)

Subject: Fwd: Attorney General Opinion

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Sent: Wednesday, February 23, 2022 3:54:57 PM
To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)

TX-DFPS-22-0329-A-000239
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<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham @dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mowto Talbert
Director of Irwestigation and Alternative Response
512-438-3357

qurtwta_llﬂ@o_l/ﬁbgtw.go_v

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193@dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000240
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EXHIBIT H



From: Ulmer,Nathan (DFPS)

To: Rodriguez.Ruby A (DEPS); Scott.Shane K (DFPS); Wilson Morris.Pansie (DFPS); Munoz.Eric (DEPS); Blau.Tracie
(DEPS); Matthews.Rebecca (DFPS); Jackson.Leslie (DFPS); Henry.Michael B (DEPS)

Subject: FW: Attorney General Opinion

Date: Tuesday, March 1, 2022 6:39:58 PM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf

I read Abbott’s letter more thoroughly and it appears that allowing a child
to take hormone blockers is also something we now constitute as PHAB,
not just the physical reassignment surgery. Our directive is more
accurately explained in the governor’s letter verse AG’s opinion.

Nathan

From: Black,Stephen D (DFPS) <Stephen.Black@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000061
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312
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https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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Cc: Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>
Subject: FW: Attorney General Opinion

Amanda R. Prewitt

Child Protective Investigations Program Director: Region 4

420 Athens Brick Road, Athens Texas 75751

@ State Cell: 903-368-0064 | ®Fax: 512-276-3581

®Report abuse: 1-800-252-5400
04 E-mail: Amanda.Prewitt@dfps.texas.gov

From: Liles,Lou R (DFPS) <Lou.Liles@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 6:53 PM

To: Prewitt,Amanda R. (DFPS) <Amanda.Prewitt@dfps.texas.gov>; Phillips,Deirdre (DFPS)
<Deirdre.Phillips@dfps.texas.gov>; Peterson,Nicole (DFPS) <Nicole.Peterson@dfps.texas.gov>;
Claude,Jennifer L (DFPS) <Jennifer.Claude@dfps.texas.gov>; Chesnut,Andrew (DFPS)
<Andrew.Chesnut@dfps.texas.gov>; Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>
Subject: Fwd: Attorney General Opinion

If you receive any of these intakes | need to know immediately. Please share with all of your
supervisors

From: Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>
Sent: Wednesday, February 23, 2022 4:18 PM

To: Liles,Lou R (DFPS)

Subject: Fwd: Attorney General Opinion

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:54:57 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mowtow Talbert
Director of Irwestigation and Alternative Response

TX-DFPS-22-0329-A-000063
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512-438-3357

mwrtwt@mt@o_bﬁbgtw.ggv

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000064
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EXHIBIT J



From: Uribe-Woods.JR (DEPS)

To: Moore Morgan (DEPS)

Subject: FW: Attorney General Opinion

Date: Wednesday, February 23, 2022 7:35:00 PM

Attachments: AG Ken Paxton"s Legal Opinion.pdf
Gov Greg Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png

In reply to your text.

Not fully sure what this means for us at SWI, but during the most recent
legislative session our policy changed because of Texas law to add PHAB
for “sexual reassignment surgery for non-medical purposes.” (see #18
under PHAB in CPI Guidelines).

So far | have not seen this situation come up, nor have | heard it come up
prior to this change in guidelines. I will discuss further during the unit
meeting tonight.

J.R. Uribe-Woods
Statewide Intake Supervisor
Wed-Sat, 7:00pm - 5:30am
(512) 460-8464 (work cell)
(512) 929-6405 (office)

From: Black,Stephen D (DFPS) <Stephen.Black@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000331
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From: Giancola.Tracy L (DEPS)

To: Bazile .Chastity (DEPS); Grigsby.Devon C (DFPS); Johnson.Shannon D (DFPS); Munoz.Gustavo (DEPS);
Richards Kelly (DEPS); Stovall. Megan (DEPS); Washington.Meredith (DEPS)

Subject: Gender Related Cases

Date: Friday, February 25, 2022 6:07:31 PM

Attachments: Gov Greg Abbott"s letter to DFPS Commissioner Masters.pdf
AG Ken Paxton"s Legal Opinion.pdf
image001.png

Hello all—

Attached please find information pertaining to transgender related cases
screeners will be sending to the field. They have been informed they may
not PN any of these cases. With that being said, it doesn’t necessarily
mean we won’t be closing case(s) administratively. We will be learning
more about the new law and expectations of the Department.

Please be sensitive, mindful and cognizant of this law and child abuse
cases and refrain from posting personal comments/opinions on social
media, etc.. We will discuss as more information is learned and in our next
unit meeting.

Thank you in advance!

Tracy

Tracy L. Giancola, LMSW

Supervisor Il

Child Protective Investigations

Children's Advocacy Center of Collin County

2205 Los Rios Boulevard

Plano, Texas 75074

Direct Phone Number: (972) 633-6696

Mobile PhoneNumber: (469) 247-3228

y, Texas Department of
| Family and Protective Services

Child Protective Investigations

The material in this e-mail is intended only for the use of the individual to whom it is addressed and may
contain information that is confidential, privileged, and exempt from disclosure under applicable law. If
you are not the intended recipient, be advised that the unauthorized review, use, disclosure, duplication,
distribution, or the taking of any action in reliance on this information is strictly prohibited. Any review,
retransmission, dissemination or other use of, or taking of any action by persons or entities other than the
intended recipient will be considered a violation of confidentiality and legal action may be taken. If you
have received this e-mail in error, please notify the sender by return email, delete and/or destroy all
electronic and paper copies of the original message and any attachments immediately. Please note that
neither the Texas Department of Family and Protective Services nor the sender accepts any responsibility
for viruses and it is your responsibility to scan attachments (if any). Thank You.

TX-DFPS-22-0329-A-000569
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From: Cindy Williams

To: Perry R. Pack; Aulstin Gardiner; Robin O. Dettmer; Ginette A. Harrell; Deanna L. Belknap; Loretta L. Hewitt;
Kimberly K. Pearson

Subject: FW: "sex change" procedures = child abuse

Date: Friday, February 25, 2022 3:44:01 PM

Attachments: Gov Feb 22 2022 letter.pdf

FYl -

This is being received by DFPS as a directive to remove certain children when sex change measures
are being taken or underway. Doctors and teachers are also being mandated to report any such
conduct that they become aware of.

Right now, there is a case in Denton Co that falls under this directive, and one pending investigation
in Tarrant that may fall under this. With the new mandate to report placed on doctors/medical
professionals, | suspect we shall see more of these cases being investigated.

CPI will not remove before they have staffed the case with state office, and Matt Gilbert has stated
he will include our office in those staffings. | have requested direction from Sharen on how she
would like us to proceed with a request for removal. | will keep you apprised of any changes.

From: Leslie L. Hunt

Sent: Wednesday, February 23, 2022 10:29 AM

To: Sharen Wilson <SWilson@tarrantcountytx.gov>; Cindy Williams

<CMWilliams2 @tarrantcountytx.gov>

Cc: Larry M. Moore <LMMoore@tarrantcountytx.gov>

Subject: "sex change" procedures = child abuse

The AG issued an opinion yesterday stating that gender-affirming care constitutes child abuse under
Texas law. Today, Governor Abbott is calling on DFPS to investigate cases involving elective
procedures for gender transitioning. The Governor’s letter to DFPS, along with the AG ruling is
attached hereto.

-Leslie

LesLie L. HunT

Chief — Civil Division

Phone: 817-884-2662

TX-DFPS-22-0329-A-000025
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GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51°% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, | hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE 8 261.001(1)(A)—(D) (defining “abuse”). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. 8§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. 88 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See Tex. FAM. CoDE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES





The Honorable Jaime Masters
February 22, 2022
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GA:jsd
Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department





KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://procreate.15
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20



The Honorable Matt Krause - Page 11

procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d

https://N.Y.S.2d



The Honorable Matt Krause - Page 12

one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,
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Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff
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Deputy Attorney General for Legal Strategy
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We will discuss during sup meeting today.
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Latosha Hendrix

CPI Program Director

Dallas/Outlying AHR Investigations
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817-727-0386 (cell)

512-276-3550 (fax)
Latosha.Hendrix@dfps.texas.gov
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Investigations will be conducted according to current policy. Please ensure
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Toni Sutton, LCSW

CPI Regional Director

Region 3 East

214.583.4037 (office)

TX-DFPS-22-0329-A-000097


mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=96842d9bd01743189721c53876aee17b-HENDRIL
mailto:Monikka.Dean@dfps.texas.gov
mailto:Julian.SaldivarIII@dfps.texas.gov
mailto:Brandy.Brinkley@dfps.texas.gov
mailto:Marie.Sutton@dfps.texas.gov
mailto:Vincent.Riles2@dfps.texas.gov
mailto:Mary.Riley@dfps.texas.gov
mailto:Veronica.Chancellor@dfps.texas.gov
mailto:Marva.Coaston2@dfps.texas.gov
mailto:Belinda.Ferbrache@dfps.texas.gov

KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,
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GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor
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cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
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469.340.9561 (mobile)

8700 N Stemmons FWY
Dallas, TX 75247
marie.sutton@dfps.texas.gov

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193@dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner
512-960-9352
NOTICE: There has been a change to my email address. Effective immediately, my new email

address is: Marta.Talbert@dfps.texas.gov.

TX-DFPS-22-0329-A-000098
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From: Salinas.Patricia (DFPS)

To: Esquivel,Maria V_(DEPS); Banda.Sonia (DEPS); Cantu Rodriguez.Sharon (DFPS); Castillo.Esmeralda (DEPS);
Castillo.Geronimo (DEPS); Esqueda.Daniel G (DFPS); Reyes.Ramiro (DEPS); Lara.Selina (DEPS); Ledbetter,Tina
(DEPS); Luna.Laura L (DFPS); Scott.Christina (DEPS)

Subject: FW: Attorney General Opinion
Date: Friday, February 25, 2022 7:02:34 PM
Attachments: image001.png

AG Ken Paxton"s Legal Opinion.pdf
Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf

Please review. We will discuss in our next meeting.

If you get any intakes regarding this issue, please immediately CALL ME to
staff; no emails or texts are allowed.

Thank you

Patti

From: Requenez,Janie | (DFPS) <Janie.Requenez@dfps.texas.gov>

Sent: Friday, February 25, 2022 11:44 AM

To: Cano,Martha J (DFPS) <Martha.Cano@dfps.texas.gov>; Leticia.Rodriguez@dfps.state.tx.us;
Patricia.Salinas@dfps.state.tx.us

Subject: FW: Attorney General Opinion

Just another reminder....these need to be escalated.

janie

From: Yzaguirre,Marina C (DFPS)

Sent: Wednesday, February 23, 2022 9:49 PM

To: Amaro,Kristy (DFPS) <Kristy.Amaro@dfps.texas.gov>; Guerra,Betzabel (DFPS)
<Betzabel.Guerra@dfps.texas.gov>; Requenez,Janie | (DFPS) <Janie.Requenez@dfps.texas.gov>
Subject: FW: Attorney General Opinion

Fyi---if we receive any intakes that pertain to this particular issue they
must be escalated up for further guidance and direction.

Thanks!
MARINA YZAGUIRRE, MSSW
Child Protective Investigations

Regional Director
Region 11
Edinburg, Tx 78539
Off. 956-316-8238
Mbl. 956-802-4921

From: Talbert,Marta L (DFPS)

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)

TX-DFPS-22-0329-A-000107
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at





The Honorable Matt Krause - Page 3

conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www
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The Honorable Matt Krause - Page 8

may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://procreate.15

https://Code).14
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES





The Honorable Jaime Masters
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GA:jsd
Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department






<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mot Tallbert
Director of Irwestigation and Alternative Response
512-438-3357

wwtwt@%t@o_l@gte_/x_a@ém

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dIdfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

NOTICE: There has been a change to my email address. Effective immediately, my new email

address is: Janie.Requenez@dfps.texas.gov.

TX-DFPS-22-0329-A-000108
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From: Lipham.Alexis P (DFPS)

To: Bailey.James (DEPS); Garza.Stephanie (DFPS); Hodges.Lora M (DEPS); Latham.Bailey (DFPS); Messer.Abigail
(DFPS); Reyna.Miranda (DEPS); Silva,Alura (DEPS); Brady.Mary (DFPS); Garza.Dawn (DFPS); King.Amie (DEPS);
Mclellan.Madisyn (DEPS); Morris-Brown,Elizabeth (DFPS); Quillin,Vella (DEPS)

Subject: FW: Attorney General Opinion
Date: Friday, February 25, 2022 10:20:50 AM
Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png
image001.png

All,

Please review these when you have time. One of them is pretty lengthy.
We discussed this on our supervisor call yesterday. If you receive an
intake regarding this material let your supervisor know immediately as it
will have to be staffed all of the way up. If you have questions, please
only call, Amie or I, regarding this material, and we will discuss further.
This is information that will be discussed at our next unit meetings as well,
but here is the material to read in the meantime.

Alexis Lipham

Investigations Supervisor — Unit 04
325/574-0932

3610 Vine Street, Abilene, Texas, 79602

' \_ Texas Department of

Family and Protective Services

-!-#'/ Child Protective Services

From: Etheredge, Todd (DFPS) <Todd.Etheredge @dfps.texas.gov>

Sent: Thursday, February 24, 2022 2:38 PM

To: Chavira,Ninfa (DFPS) <Ninfa.Chavira@dfps.texas.gov>; Cross,Angie J (DFPS)
<Angie.Cross@dfps.texas.gov>; King,Amie (DFPS) <Amie.King@dfps.texas.gov>; Lipham,Alexis P
(DFPS) <Alexis.Lipham@dfps.texas.gov>; Meador,Angela G (DFPS)
<Angela.Meador@dfps.texas.gov>; Montoya,Erica A (DFPS) <Erica.Montoya@dfps.texas.gov>;
Speaks,Ginger L (DFPS) <Ginger.Speaks@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Please review

Thank you,

Todd Etheredge

Children Protective Investigations and Alternative Response Program
Director

3610 Vine Street

Abilene, Texas 79602

Office (325) 691-8149

Cell (325) 514-5041

TX-DFPS-22-0329-A-000151
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839
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https://journals.plos.org/plosone

https://segm.org



The Honorable Matt Krause - Page 5

prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).
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https://N.Y.S.2d

https://N.Y.S.2d



The Honorable Matt Krause - Page 12

one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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From: Harmon,Tonya (DFPS)

Sent: Thursday, February 24, 2022 9:48 AM

To: Vangelderen,John (DFPS) <John.Vangelderen@dfps.texas.gov>; Etheredge, Todd (DFPS)
<Todd.Etheredge@dfps.texas.gov>; Hanson,Michelle R (DFPS) <Michelle.Hanson@dfps.texas.gov>;
Castillo,Lilia (DFPS) <Lilia.Castillo@dfps.texas.gov>; Cash,Crystal (DFPS)

<Crystal.Cash@dfps.texas.gov>
Cc: Ward,Shannon M (DFPS) <Shannon.Ward@dfps.texas.gov>

Subject: FW: Attorney General Opinion
We will be discussing on our leadership call. Thanks, Tonya

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonva.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham @dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mot Tallbert
Director of Irwestigation and Alternative Response
512-438-3357

wwtwtﬂm@o_b@&te_/x_axgém

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dIdfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

TX-DFPS-22-0329-A-000152
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Those two documents are attached to this communication which gives

guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner
512-960-9352

TX-DFPS-22-0329-A-000153
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From: Monrreal Maria B (DFPS)

To: Gonzalez Adabel (DEPS); Azoca Allisa (DEPS); Cavazos Ovidio (DEPS); Espinoza Jessica (DFPS); Paez Raquel (DFPS)
Subject: FW: New AG Opinion/DFPS
Date: Friday, February 25, 2022 9:48:54 AM
Attachments: kp-0401 0.pdf
image001.png
image003.png
All,

I want for us to go over this together on this. For these type of cases, | will not be
sending an email or text that you have been assinged this case. | would be calling you.
If we get a case like this, | need to call Jovita to let her know.

MariaMonrrea

CPI Supervisor 11, Unit 05

Adjusted Schedule: Sunday thru Wednesday 8 AM — 7 PM

maria.monrreal @dfps.texas.gov
Office: 1919 Austin Ave. McAllen, TX 78501

State Cell 956-802-6591

From: Shives,Jovita M (DFPS)

Sent: Thursday, February 24, 2022 10:46 PM

To: Salinas,Leonel (DFPS) <Leonel.Salinas@dfps.texas.gov>; Gorena,Damaryce Rubi (DFPS)
<Damaryce.Gorena@dfps.texas.gov>; Monrreal,Maria B (DFPS) <Maria.Monrreal @dfps.texas.gov>; Salinas,Leonel
(DFPS) <Leonel.Salinas@dfps.texas.gov>; Cruz,Elizabeth (Laredo) (DFPS) <Elizabeth.Cruz@dfps.texas.gov>;
Rodriguez,Joycelyn (DFPS) <Joycelyn.Rodriguez3@dfps.texas.gov>

Cc: Torres,Virginia (DFPS) <Virginia.Torres@dfps.texas.gov>

Subject: FW: New AG Opinion/DFPS

FYI

From: Phillips,Kathleen V (DFPS)

Sent: Wednesday, February 23, 2022 7:11 AM

To: Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>; Amaro,Kristy (DFPS)

<Kristy.Amaro@dfps.texas.gov>; Cano,Martha J (DFPS) <Martha.Cano@dfps.texas.gov>; Escaname,Belinda (DFPS)
Belinda.Escanam fps.texas.gov>; Guerra,Betzabel (DFPS) <Betzabel.Guerra@dfps.texas.gov>; Rangel,Rey (DFPS)

<Rey.Rangel@dfps.texas.gov>; Requenez,Janie | (DFPS) <Janie.Requenez@dfps.texas.gov>; Rodriguez,Leticia G (DFPS)

<Leticia.Rodriguez@dfps.texas.gov>; Salinas,Patricia (DFPS) <Patricia.Salinas@dfps.texas.gov>; Salinas-

Maldonado,Qlga (DFPS) <Qlga.Salinas-Maldonado@dfps.texas.gov>; Shives,Jovita M (DFPS)

<Jovita.Shiv fps.texas.gov>

Cc: Vela,Robert J (DFPS) <Robert.Vela@dfps.texas.gov>; Barrera,Denise S (DFPS) <Denise.Barrera@dfps.texas.gov>

Subject: RE: New AG Opinion/DFPS

| have attached the opinion.

Kathy Phillips

Managing Attorney

Region 11

Texas Department of Family and Protective Services

361-878-7481 Office

361-944-1824 Cell

kathleen.phillips@dfps.texas.gov

CONFIDENTIALITY NOTICE: This message and all attachments are confidential and may be protected by the attorney-

client or other privileges. Any review, use, disclosure, or distribution by persons other than the intended recipient is

prohibited and may be unlawful. If you believe this message has been sent to you in error, please notify the sender and

delete this message and copy of it (in any form) without disclosing it. Unless expressly stated in this e-mail, nothing in

this message should be construed as a digital or electronic signature.

TX-DFPS-22-0329-A-000624



From: Yzaguirre,Marina C (DFPS)

Sent: Tuesday, February 22, 2022 4:28 PM

To: Amaro,Kristy (DFPS) <Kristy.Amaro@dfps.texas.gov>; Cano,Martha J (DFPS) <Martha.Cano@dfps.texas.gov>;
Escaname,Belinda (DFPS) <Belinda.Escaname@dfps.texas.gov>; Guerra,Betzabel (DFPS)
<Betzabel.Guerra@dfps.texas.gov>; Rangel,Rey (DFPS) <Rey.Rangel@dfps.texas.gov>; Requenez,Janie | (DFPS)
<Janie.Requenez@dfps.texas.gov>; Rodriguez,Leticia G (DFPS) <Leticia.Rodriguez@dfps.texas.gov>; Salinas,Patricia
(DFPS) <Patricia.Salinas@dfps.texas.gov>; Salinas-Maldonado,Olga (DFPS) <Qlga.Salinas-Maldonado@dfps.texas.gov>;
Shives,Jovita M (DFPS) <Jovita.Shives@dfps.texas.gov>

Cc: Vela,Robert J (DFPS) <Robert.Vela@dfps.texas.gov>; Barrera,Denise S (DFPS) <Denise.Barrera@dfps.texas.gov>;
Phillips,Kathleen V (DFPS) <Kathleen.Phillips@dfps.texas.gov>

Subject: FW: New AG Opinion/DFPS

Fyi---please be sure to escalate up to your PA and me if one of these kinds of cases
presents itself in our region.

Thanks!

MARINA YZAGUIRRE, MSSW
Child Protective Investigations

Regional Director
Region 11
Edinburg, Tx 78539
Off. 956-316-8238
Mbl. 956-802-4921

From: Talbert,Marta L (DFPS)

Sent: Tuesday, February 22, 2022 11:56 AM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>; Gilbert,Matthew
(DFPS) <Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>; Gailes,Keith D
(DFPS) <Keith.Gailes@dfps.texas.gov>; Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S

(DFPS) <Michelle.Cunningham @dfps.texas.gov>; Baquero,Myrna | (DFPS) <Myrna.Baquero@dfps.texas.gov>;
Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>

Subject: FW: New AG Opinion/DFPS

fyi

Mawto Talbert

Director of Inwestigation and Alternative Response

512-438-3357

From: Crimmins,Patrick (DFPS)

Sent: Monday, February 21, 2022 3:41 PM

To: Black,Stephen D (DFPS) <Stephen.Black@dfps.texas.gov>; Dryden,Deneen (DFPS)
<Deneen.Dryden@dfps.texas.gov>; Frank,Julie (DFPS) <Julie.Frank@dfps.texas.gov>; Kanne,Lisa M (DFPS)
<Lisa.Kanne@dfps.texas.gov>; Kozikoujekian,Vicki (DFPS) <Vicki.Kozikoujekian@dfps.texas.gov>; Lawson,Corliss (DFPS)
<Corliss.Lawson@dfps.texas.gov>; Martinez,Jose A (DFPS) <Jose.Martinez@dfps.texas.gov>; Masters,Jaime D (DFPS)
<Jaime.Masters@dfps.texas.gov>; Mency,Eric (DFPS) <Eric.Mency@dfps.texas.gov>; Rasco,Sasha (DFPS)
<Sasha.Rasco@dfps.texas.gov>; Richman,Robert (DFPS) <Robert.Richman@dfps.texas.gov>; Watson,Chance R (DFPS)
<Chance.Watson@dfps.texas.gov>; Wold,Kezeli A (DFPS) <Kezeli.Wold@dfps.texas.gov>

Cc: Gonzales,Marissa L (DFPS) <Marissa.Gonzales@dfps.texas.gov>; Talbert,Marta L (DFPS)
<Marta.Talbert@dfps.texas.gov>

Subject: RE: New AG Opinion/DFPS

Here is text of press release if link won’t work
AG Paxton Declares So-Called Sex-Change Procedures on Children and Prescription of

TX-DFPS-22-0329-A-000625



Puberty Blockers to be "Child Abuse" Under Texas Law
AUSTIN — Attorney General Ken Paxton released a formal attorney general opinion concluding that
performing certain “sex-change” procedures on children, and prescribing puberty-blockers to them,
is “child abuse” under Texas law. The holding comes at a critical time when more and more Texans
are seeing the horrors that flow from the merging of medicine and misguided ideology.
Specifically, the opinion concludes that certain procedures done on minors such as castration,
fabrication of a “penis” using tissue from other body parts, fabrication of a “vagina” involving the
removal of male sex organs, prescription of puberty-suppressors and infertility-inducers, and the like
are all “abuse” under section 261.001 of the Texas Family Code.
“There is no doubt that these procedures are ‘abuse’ under Texas law, and thus must be halted,”
said Attorney General Paxton. “The Texas Department of Family and Protective Services (DFPS)
has a responsibility to act accordingly. I'll do everything | can to protect against those who take
advantage of and harm young Texans.”
This opinion comes after Attorney General Paxton opined in an October 2019 letter to DFPS, stating
that the “transition” of James Younger—the biological male son of Jeff Younger—to a “female”
through puberty-blocking drugs, among other things, was “abuse” under at least three definitions set
out in the Family Code, and that DFPS, therefore, had an independent duty to investigate.
The opinion also follows Gov. Abbott’'s August 2021 letter to DFPS requesting a determination of
“whether genital mutilation of a child for purposes of gender transitioning through reassignment
surgery constitutes child abuse.” The Commissioner of DFPS replied that “genital mutilation of a
child through reassignment surgery is child abuse.”
Read the opinion here.

From: Crimmins,Patrick (DFPS)

Sent: Monday, February 21, 2022 3:02 PM

To: Black,Stephen D (DFPS) <Stephen.Black@dfps.texas.gov>; Dryden,Deneen (DFPS)
<Deneen.Dryden@dfps.texas.gov>; Frank,Julie (DFPS) <Julie.Frank@dfps.texas.gov>; Kanne,Lisa M (DFPS)
<Lisa.Kanne@dfps.texas.gov>; Kozikoujekian,Vicki (DFPS) <Vicki.Kozikoujekian@dfps.texas.gov>; LAWSON,corliss
<corliss.lawson@dfps.texas.gov>; Martinez,Jose A (DFPS) <Jose.Martinez@dfps.texas.gov>; Masters,Jaime D (DFPS)
<Jaime.Masters@dfps.texas.gov>; Mency,Eric (DFPS) <Eric.Mency@dfps.texas.gov>; Rasco,Sasha (DFPS)
<Sasha.Rasco@dfps.texas.gov>; Richman,Robert (DFPS) <Robert.Richman@dfps.texas.gov>; Watson,Chance R (DFPS)
<Chance.Watson@dfps.texas.gov>; Wold,Kezeli A (DFPS) <Kezeli.Wold@dfps.texas.gov>

Cc: Gonzales,Marissa L (DFPS) <Marissa.Gonzales@dfps.texas.gov>; Talbert,Marta L (DFPS)
<Marta.Talbert@dfps.texas.gov>

Subject: New AG Opinion/DFPS

Hi Commissioner — the media has contacted me about the AG’s new opinion, which he
has publicized in a press release (below). Our comment is that we will be reviewing......
Patrick

https://mail. le.com/mail #inbox/FMfcgzGmvBpdjpHcwNrpCmxpxvvWdjWP

https://texasattorneygeneral.gov/sites/default/files/global/KP-0401.pdf?
utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=

Patrick

Patrick Crimmins

Director of Communications

Texas Department of Family and Protective Services
(512) 929-6727 office

(512) 787-5090 cell

TX-DFPS-22-0329-A-000626
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From: Wharton,Jarita N (DFPS)

To: Edison.Althea (DFPS)

Cc: Jones, Fredrick A (DFEPS)

Subject: Attorney General Opinion

Date: Thursday, February 24, 2022 9:02:00 AM
Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Greq Abbott"s letter to DFPS Commissioner Masters.pdf

Good Morning,

FYI-

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

These two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

**This is something that we need to discuss with the PD’s.

We will need to discuss having a designated caseworker handle these
special cases when they come up. It is being asked that these cases are
worked thoroughly without text messages/emails to the family etc.
Thanks,

Jarita

TX-DFPS-22-0329-A-000008
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org



The Honorable Matt Krause - Page 5

prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.
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GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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From: Terry.Maria R (DFPS)

To: Posey.Nicole (DFPS); Quintero. Jaclyn (DEPS); Moorer Costina (DEPS); Koppels.Sean (DEPS); Clendening.Michaela
(DEPS); Anderson.Tockneea M (DEPS)

Subject: FW: Attorney General Opinion

Date: Friday, February 25, 2022 4:12:49 PM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png
image001.png

Everyone you need to stay off of social media with any opinions based on
the following. We will be investigating these cases. This will get messy.
From: Lopez,Martin U (DFPS)

Sent: Friday, February 25, 2022 3:58 PM

To: Barnhart,Haley (DFPS) <Haley.Barnhart@dfps.texas.gov>; Giancola,Tracy L (DFPS)
<Tracy.Giancola@dfps.texas.gov>; Hohmann,Ruth E (DFPS) <Ruth.Hohmann@dfps.texas.gov>;
Sanich,Stephanie L (DFPS) <Stephanie.Sanich@dfps.texas.gov>; Terry,Maria R (DFPS)
<Maria.Terry@dfps.texas.gov>; Weston,Stacy L (DFPS) <Stacy.Weston@dfps.texas.gov>

Subject: FW: Attorney General Opinion

FYI we can discuss this more Monday. Basically we do have to investigate
these cases, kind of. Actually the worker V’s in the region are so if you get
one let me know because Im certain we do not have any worker V’s.

I know people are not going to be happy but as you need to let them know
we d work for the State. Please tell them to be careful what they post on
social media regarding this too. Im also trying to get more info from
Alyson about the legal ramifications, | will let you al know what she says.

Time Item Owner

3:30p Gender-Transitioning Cases and our practice moving forward. We will need
to investigate these cases and legal action can be taken based on medical procedures
that have been performed on the child toward gender transitioning. PA

These cases will need to be worked by the Worker V caseworkersin the region.

Dallas County DA’s office has aready stated that they will not file these cases.
Legal action will need to be filed through the Regional Attorney.

Staff need to be clear that as state employees their public/social media opinions
must be neutral to non-existent.

From: Riles,Vincent A (DFPS)

Sent: Friday, February 25, 2022 3:39 PM

To: Boldon,Loretta (DFPS) <Loretta.Boldon@dfps.texas.gov>; Gordon,Lauren (DFPS)
<lauren.Gordon@dfps.texas.gov>; Hughes,Kamesha D (DFPS) <Kamesha.Hughes@dfps.texas.gov>;
Lopez,Martin U (DFPS) <Martin.Lopez@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Vincent Riles, MS, LPC

TX-DFPS-22-0329-A-000112
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org



The Honorable Matt Krause - Page 5

prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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CPI Program Administrator
Office 214-583-4181

Cell 214-543-0576

Fax 512-276-3531

Vlncent Riles2@dfps.texas.gov

From: Sutton,Toni (DFPS)

Sent: Thursday, February 24, 2022 10:37 AM

To: Riles,Vincent A (DFPS) <Vincent.Riles2 @dfps.texas.gov>; Riley,Leighann (DFPS)
<Mary.Riley@dfps.texas.gov>; Chancellor,Veronica M (DFPS)
<Veronica.Chancellor@dfps.texas.gov>; Coaston,Marva (DFPS) <Marva.Coaston2 @dfps.texas.gov>;
Ferbrache,Belinda (DFPS) <Belinda.Ferbrache @dfps.texas.gov>

Subject: FW: Attorney General Opinion

Toni Sutton, LCSW

CPI Regional Director

Region 3 East

214.583.4037 (office)

469.340.9561 (mobile)

8700 N Stemmons FWY

Dallas, TX 75247

marie.sutton@dfps.texas.gov

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mouwtow Toallbert
Director of Irwestigation and Alternative Response

TX-DFPS-22-0329-A-000113
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512-438-3357

Wtwtﬂm_ft@iﬁgxtw.giv

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193@dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

NOTICE: There has been a change to my email address. Effective immediately, my new email

address is: Marta.Talbert@dfps.texas.gov.

TX-DFPS-22-0329-A-000114
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From: Weston.Stacy L (DFPS)

To: Ratliff Hannah (DEPS); Day.Diana (DEPS); Martin.Ingrid (DEPS); Mogaka.Tom N (DFPS); Opel.Jarrod W (DFPS);
Piacente.Abra (DFPS); Stubbs.Marisa K (DFPS)

Subject: FW: Attorney General Opinion

Date: Friday, February 25, 2022 4:11:51 PM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png
image001.png

This is actually on the news right now in my living room, so you all have
probably already heard about it. Worker V’s (which I don’t even know who
they are....) will be assigned to do these. I'm sure there will be more
information to come down.

And, we all know everyone likely has an opinion BUT....... read below!!!!1!

I will continue to provide information as it comes. Please make sure you
read all of this though!!

Stacy Weston

Child Protective Investigations Supervisor II
Children's Advocacy Center of Collin County
2205 Los Rios, Plano, TX 75074

Office #: 972-633-6641

Mobile #: 214-901-4664

Fax #: 512-276-3546

stacy.weston@dfps.texas.gov

N Texas Department of
| Family and Protective Services

/' Child Protective I nvestigations

From: Lopez,Martin U (DFPS)

Sent: Friday, February 25, 2022 3:58 PM

To: Barnhart,Haley (DFPS) <Haley.Barnhart@dfps.texas.gov>; Giancola,Tracy L (DFPS)
<Tracy.Giancola@dfps.texas.gov>; Hohmann,Ruth E (DFPS) <Ruth.Hohmann@dfps.texas.gov>;
Sanich,Stephanie L (DFPS) <Stephanie.Sanich@dfps.texas.gov>; Terry,Maria R (DFPS)
<Maria.Terry@dfps.texas.gov>; Weston,Stacy L (DFPS) <Stacy.Weston@dfps.texas.gov>

Subject: FW: Attorney General Opinion

FYI we can discuss this more Monday. Basically we do have to investigate
these cases, kind of. Actually the Worker V’s in the region are, so if you
get one let me know because Im certain we do not have any Worker V’s.
I know people are not going to be happy but they need to be reminded
that they work for the State. Please tell them to be careful what they post
on social media regarding this too. The Department has a social media
policy that all employees must adhere to. I’'m also trying to get more info
from Alyson about the legal ramifications, | will let you al know what she
says.

Time [tem Owner

TX-DFPS-22-0329-A-000115
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d

https://N.Y.S.2d
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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3:30p Gender-Transitioning Cases and our practice moving forward. We will need
to investigate these cases and legal action can be taken based on medical procedures
that have been performed on the child toward gender transitioning. PA

These cases will need to be worked by the Worker V caseworkersin the region.

Dallas County DA’ s office has already stated that they will not file these cases.
Legal action will need to be filed through the Regional Attorney.

Staff need to be clear that as state employees their public/social media opinions
must be neutral to non-existent.

From: Riles,Vincent A (DFPS)

Sent: Friday, February 25, 2022 3:39 PM

To: Boldon,Loretta (DFPS) <Loretta.Boldon@dfps.texas.gov>; Gordon,Lauren (DFPS)
<lauren.Gordon@dfps.texas.gov>; Hughes,Kamesha D (DFPS) <Kamesha.Hughes@dfps.texas.gov>;
Lopez,Martin U (DFPS) <Martin.lLopez@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Vincent Riles, MS, LPC

CPI Program Administrator

Office 214-583-4181

Cell 214-543-0576

Fax 512-276-3531
Vincent.Riles2@dfps.texas.gov

/2PFPS Y, Texas Department of

¥ Family and Protective Services
/" Child Protective I nvestigations

From: Sutton,Toni (DFPS)

Sent: Thursday, February 24, 2022 10:37 AM

To: Riles,Vincent A (DFPS) <Vincent.Riles2 @dfps.texas.gov>; Riley,Leighann (DFPS)
<Mary.Riley@dfps.texas.gov>; Chancellor,Veronica M (DFPS)
<Veronica.Chancellor@dfps.texas.gov>; Coaston,Marva (DFPS) <Marva.Coaston2 @dfps.texas.gov>;
Ferbrache,Belinda (DFPS) <Belinda.Ferbrache@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Toni Sutton, LCSW

CPI Regional Director

Region 3 East

214.583.4037 (office)

469.340.9561 (mobile)

8700 N Stemmons FWY

Dallas, TX 75247

marie.sutton@dfps.texas.gov

TX-DFPS-22-0329-A-000116
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From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonyva.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mawto Tallbert
Durector of Irwestigation and Alternative Response
512-438-3357

th@Mdﬁgxt&mg@

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000117
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NOTICE: There has been a change to my email address. Effective immediately, my new email

address is: Marta.Talbert@dfps.texas.gov.
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EXHIBIT T



From: Jones.Katherine (DEPS)

To: Matthews.Cheri (DFPS); Parsons.Joshua (DFPS); Valdez,Selena (DFPS); Berogan Brittany (DFPS)
Subject: Fwd: Attorney General Opinion

Date: Thursday, February 24, 2022 12:34:45 PM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image002.png

Again, answer questions of staff however cases will not be going to individual field staff. Any
cases in this category will beinvestigated by Worker 1V for the Region.

From: Riley,Leighann (DFPS) <Mary.Riley@dfps.texas.gov>

Sent: Thursday, February 24, 2022 11:58 AM

To: Williams,Nicole H (DFPS); Jones,Katherine (DFPS); Gibson,John (DFPS); Nichols,Jennifer
(DFPS)

Subject: FW: Attorney General Opinion

From: Sutton,Toni (DFPS)

Sent: Thursday, February 24, 2022 10:37 AM

To: Riles,Vincent A (DFPS) <Vincent.Riles2 @dfps.texas.gov>; Riley,Leighann (DFPS)
<Mary.Riley@dfps.texas.gov>; Chancellor,Veronica M (DFPS)
<Veronica.Chancellor@dfps.texas.gov>; Coaston,Marva (DFPS) <Marva.Coaston2 @dfps.texas.gov>;
Ferbrache,Belinda (DFPS) <Belinda.Ferbrache @dfps.texas.gov>

Subject: FW: Attorney General Opinion

Toni Sutton, LCSW

CPI Regional Director

Region 3 East

214.583.4037 (office)

469.340.9561 (mobile)

8700 N Stemmons FWY

Dallas, TX 75247

marie.sutton@dfps.texas.gov

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham@dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |

TX-DFPS-22-0329-A-000208
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf



The Honorable Matt Krause - Page 4

who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mawto Tallbert
Director of Irwestigation and Alternative Response
512-438-3357

mwrtwt@mt@o_bﬁbgtw.ggv

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

NOTICE: There has been a change to my email address. Effective immediately, my new email

address is: Marta.Talbert@dfps.texas.gov.

TX-DFPS-22-0329-A-000209
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From: Peterson.Nicole (DFPS)

To: Baker.Tonya (DFPS); Brunson.Bethany A (DEPS); Estrada.Sara (DFPS); Harry.Jessica (DEPS); Johnson.Melinda
(DEPS); Woods.Dana (DFEPS)

Subject: Fwd: Attorney General Opinion

Date: Thursday, February 24, 2022 10:29:33 AM

Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf
image001.png

From: Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>

Sent: Thursday, February 24, 2022 10:28:15 AM

To: Liles,Lou R (DFPS) <Lou.Liles@dfps.texas.gov>; Peterson,Nicole (DFPS)
<Nicole.Peterson@dfps.texas.gov>; Kelly,Eurika (DPFS) <Eurika.Kelly@dfps.texas.gov>;
Walton,Michelle (DFPS) <Jerri.Walton@dfps.texas.gov>; Prewitt,Amanda R. (DFPS)
<Amanda.Prewitt@dfps.texas.gov>; Chesnut,Andrew (DFPS) <Andrew.Chesnut@dfps.texas.gov>;
Boshuizen,Steven (DFPS) <Steven.Boshuizen@dfps.texas.gov>; Claude,Jennifer L (DFPS)
<Jennifer.Claude@dfps.texas.gov>; Phillips,Deirdre (DFPS) <Deirdre.Phillips@dfps.texas.gov>
Subject: Attorney General Opinion

Leaders,

I need to know immediately if we receive a case that meets the criteria as
describe in the above attachments. The RD, PA, PD, Supervisor and worker
will staff prior to initiation. We need to ensure our high performing workers
are assigned these cases because there will be a lot of eyes on them.
Thanks,

Keith O. Gailes

CPI Regional Director, Regions 4/5
3103 Summerhill Road
Texarkana, Texas 75503

(903) 791-3304 Office
(903) 791-3262 Fax
"Every Case Matters."

TX-DFPS-22-0329-A-000227
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www

https://MERRIAM-WEBSTER.COM
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://procreate.15

https://Code).14
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d

https://N.Y.S.2d
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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From: Santiago.Shaun (DFPS)

To: Adams,Stefanie (DFPS)

Subject: FW: Attorney General Opinion

Date: Thursday, February 24, 2022 10:27:24 AM
Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf

Stefanie

Whats your take on this? Can we be forced to do this? This is an
infringement on civil liberties and as part of the community | refuse to
punish those that are part of the community simply because they are
trans. We have trans workers here at DFPS, what kind of message are we
sending to them?

From: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>

Sent: Thursday, February 24, 2022 9:05 AM

To: Bluford,Jamilla K (DFPS) <Jamilla.Bluford @dfps.texas.gov>; Douglas,Diepriye (DFPS)
<Diepriye.Douglas@dfps.texas.gov>; Hammon,Stephanie A (DFPS)
<Stephanie.Hammon@dfps.texas.gov>; Santiago,Shaun (DFPS) <Shaun.Santiago@dfps.texas.gov>;
Vidrine,Lineshia (DFPS) <Lineshia.Vidrine@dfps.texas.gov>

Cc: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Good Morning Team Polk,

Please review and let me know if you have any questions.

Thank You

Marilyn Polk, M.A

CPI Division

Houston, TX 77054

Office (713) 394-4060

Cell (713) 269-4545

From: Sanders,Monica L (DFPS)

Sent: Thursday, February 24, 2022 8:42 AM

To: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>; Garrett,Kendrick L (DFPS)
<Kendrick.Garrett@dfps.texas.gov>

Cc: Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>

Subject: FW: Attorney General Opinion

PLEASE explain to the PDs that they must notify PA/RD if their program
receives an assignment from SWI on these.

Immediately.

We must treat these as normal investigations. | will discuss this at
Tuesday’s BB meeting.

From: Sanders,Monica L (DFPS)

Sent: Thursday, February 24, 2022 8:05 AM

To: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>; Garrett,Kendrick L (DFPS)
<Kendrick.Garrett@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Please try to get through this and share and process with the PDs.

TX-DFPS-22-0329-A-000230


mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=d02a0fd577d842c9995926b92620b54b-SANTIS2
mailto:Stefanie.Adams@dfps.texas.gov
mailto:Marilyn.Polk@dfps.texas.gov
mailto:Kendrick.Garrett@dfps.texas.gov
mailto:Monica.Sanders@dfps.texas.gov
mailto:Marilyn.Polk@dfps.texas.gov
mailto:Kendrick.Garrett@dfps.texas.gov

KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department






From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonva.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;
Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham @dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mot Tallbert
Director of Irwestigation and Alternative Response
512-438-3357

thﬂm@dx@gt@x_@gé@

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193 @dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000231
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EXHIBIT W



From: Santiago.Shaun (DFPS)

To: Aquirre, Francie (CAQO)

Subject: FW: Abbot/Paxton Opinion

Date: Thursday, February 24, 2022 10:15:00 AM
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf
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who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org
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prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.



https://nih.gov/pmc/articles/PMC6626312

https://www

https://www.hhs.gov

https://perma.cc/RZ42-YNRC

https://sterilization.12

https://tragic.11
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.



https://merriam-webster.com

https://www
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://procreate.15

https://Code).14
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).



https://neglect.20
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp

https://N.Y.S.2d

https://N.Y.S.2d
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department
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From: Santiago.Shaun (DFPS)

To: Rushing.Rachel C (DEPS); Rangel.Rey (DFPS)
Subject: FW: Attorney General Opinion

Date: Thursday, February 24, 2022 9:32:26 AM
Attachments: AG Ken Paxton"s Legal Opinion.pdf

Gov Grea Abbott"s letter to DFPS Commissioner Masters.pdf

I will resign

From: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>

Sent: Thursday, February 24, 2022 9:05 AM

To: Bluford,Jamilla K (DFPS) <Jamilla.Bluford @dfps.texas.gov>; Douglas,Diepriye (DFPS)
<Diepriye.Douglas@dfps.texas.gov>; Hammon,Stephanie A (DFPS)
<Stephanie.Hammon@dfps.texas.gov>; Santiago,Shaun (DFPS) <Shaun.Santiago@dfps.texas.gov>;
Vidrine,Lineshia (DFPS) <Lineshia.Vidrine@dfps.texas.gov>

Cc: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Good Morning Team Polk,

Please review and let me know if you have any questions.

Thank You

Marilyn Polk, M.A

CPI Division

Houston, TX 77054

Office (713) 394-4060

Cell (713) 269-4545

From: Sanders,Monica L (DFPS)

Sent: Thursday, February 24, 2022 8:42 AM

To: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>; Garrett,Kendrick L (DFPS)
<Kendrick.Garrett@dfps.texas.gov>

Cc: Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>

Subject: FW: Attorney General Opinion

PLEASE explain to the PDs that they must notify PA/RD if their program
receives an assignment from SWI on these.

Immediately.

We must treat these as normal investigations. | will discuss this at
Tuesday’s BB meeting.

From: Sanders,Monica L (DFPS)

Sent: Thursday, February 24, 2022 8:05 AM

To: Polk,Marilyn D (DFPS) <Marilyn.Polk@dfps.texas.gov>; Garrett,Kendrick L (DFPS)
<Kendrick.Garrett@dfps.texas.gov>

Subject: FW: Attorney General Opinion

Please try to get through this and share and process with the PDs.

From: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>

Sent: Wednesday, February 23, 2022 3:55 PM

To: Harmon,Tonya (DFPS) <Tonya.Harmon@dfps.texas.gov>; Gilbert,Matthew (DFPS)
<Matthew.Gilbert2 @dfps.texas.gov>; Toni Sutton (DFPS <marie.sutton@dfps.state.tx.us>;
Gailes,Keith D (DFPS) <Keith.Gailes@dfps.texas.gov>; Wharton,Jarita N (DFPS)
<Jarita.Wharton@dfps.texas.gov>; Sanders,Monica L (DFPS) <Monica.Sanders@dfps.texas.gov>;

TX-DFPS-22-0329-A-000251
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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 18, 2022

The Honorable Matt Krause

Chair, House Committee on General
Investigating

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Opinion No. KP-0401

Re: Whether certain medical procedures performed on children constitute child abuse
(RQ-0426-KP)

Dear Representative Krause:

You ask whether the performance of certain medical and chemical procedures on
children—several of which have the effect of sterilization—constitute child abuse.! You
specifically ask about procedures falling under the broader category of “gender reassignment
surgeries.” Request Letter at 1. You state that such procedures typically are performed to
“transition individuals with gender dysphoria to their desired gender,” and you identify the
following specific “sex-change procedures”:

(1) sterilization through castration, vasectomy, hysterectomy,
oophorectomy,  metoidioplasty,  orchiectomy,  penectomy,
phalloplasty, and vaginoplasty; (2) mastectomies; and (3) removing
from children otherwise healthy or non-diseased body part or tissue.

Id. at 1 (footnotes omitted). Additionally, you ask whether “providing, administering, prescribing,
or dispensing drugs to children that induce transient or permanent infertility” constitutes child
abuse. See id. at 1-2. You include the following categories of drugs: (1) puberty-suppression or
puberty-blocking drugs; (2) supraphysiologic doses of testosterone to females; and (3)
supraphysiologic doses of estrogen to males. See id.

ISee Letter from Honorable Matt Krause, Chair, House Comm. on Gen. Investigating, to Honorable Ken
Paxton, Tex. Att’y Gen. at 1 (Aug. 23, 2021), https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
/rq/2021/pdf/RQO426KP.pdf (“Request Letter”); see also Letter from Honorable Jaime Masters, Comm’r, Tex. Dept.
of Family & Protective Servs., to Honorable Greg Abbott, Governor, State of Tex. at 1 (Aug. 11, 2021), https://
gov.texas.gov/uploads/files/press/Response to August 6 2021 OOG Letter 08.11.2021.pdf (on file with the Op.
Comm.) (hereinafter “Commissioner’s Letter”).



https://gov.texas.gov/uploads/files/press/Response_to_August_6_2021_OOG_Letter_08.11.2021.pdf

https://www2.texasattorneygeneral.gov/opinions/opinions/51paxton
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You qualify your question with the following statement: “Some children have a medically
verifiable genetic disorder of sex development or do not have the normal sex chromosome
structure for male or female as determined by a physician through genetic testing that require
procedures similar to those described in this request.” Id. at 2. In other words, in rare
circumstances, some of the procedures you list are borne out of medical necessity. For example, a
minor male with testicular cancer may need an orchiectomy. This opinion does not address or
apply to medically necessary procedures.

I. Executive Summary

Based on the analysis herein, each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally constitute child abuse under several
provisions of chapter 261 of the Texas Family Code.

e These procedures and treatments can cause “mental or emotional injury to a child that
results in an observable and material impairment in the child’s growth, development, or
psychological functioning.” TEX. FAM. CODE § 261.001(1)(A).

e These procedures and treatments can “caus[e] or permit[] the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.” /d.
§ 261.001(1)(B).

e These procedures and treatments can cause a “physical injury that results in substantial
harm to the child.” Id. § 261.001(1)(C).

e These procedures and treatments often involve a “failure to make a reasonable effort to
prevent an action by another person that results in physical injury that results in substantial
harm to the child[,]” particularly by parents, counselors, and physicians. Id.
§ 261.001(1)(D).

In addition to analysis under the Family Code, we discuss below the fundamental right to
procreation, issues of physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and existing child abuse standards.
Each of the procedures and treatments you ask about can constitute child abuse when performed
on minor children.

II. Nature and context of the question presented

Forming the basis for your request, you contend that the “sex change” procedures and
treatments you ask about are typically performed to transition individuals with gender dysphoria
to their desired gender. See Request Letter at 1. The novel trend of providing these elective sex
changes to minors often has the effect of permanently sterilizing those minor children. While you
refer to these procedures as “sex changes,” it is important to note that it remains medically
impossible to truly change the sex of an individual because this is determined biologically at
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conception. No doctor can replace a fully functioning male sex organ with a fully functioning
female sex organ (or vice versa). In reality, these “sex change” procedures seek to destroy a fully
functioning sex organ in order to cosmetically create the illusion of a sex change.

Beyond the obvious harm of permanently sterilizing a child, these procedures and
treatments can cause side effects and harms beyond permanent infertility, including serious mental
health effects, venous thrombosis/thromboembolism, increased risk of cardiovascular disease,
weight gain, decreased libido, hypertriglyceridemia, elevated blood pressure, decreased glucose
tolerance, gallbladder disease, benign pituitary prolactinoma, lowered and elevated triglycerides,
increased homocysteine levels, hepatotoxicity, polycythemia, sleep apnea, insulin resistance,
chronic pelvic pain, and increased cancer and stroke risk.>

While the spike in these procedures is a relatively recent development,® sterilization of
minors and other vulnerable populations without clear consent is not a new phenomenon and has
an unsettling history. Historically weaponized against minorities, sterilization procedures have
harmed many vulnerable populations, such as African Americans, female minors, the disabled,
and others.* These violations have been found to infringe upon the fundamental human right to
procreate. Any discussion of sterilization procedures in the context of minor children must,
accordingly, consider the fundamental right that is at stake: the right to procreate. Given the
uniquely vulnerable nature of children, and the clear dangers of sterilization demonstrated
throughout history, it is important to emphasize the crux of the question you present today—
whether facilitating (parents/counselors) or conducting (doctors) medical procedures and
treatments that could permanently deprive minor children of their constitutional right to procreate,
or impair their ability to procreate, before those children have the legal capacity to consent to
those procedures and treatments, constitutes child abuse.

The medical evidence does not demonstrate that children and adolescents benefit from
engaging in these irreversible sterilization procedures. The prevalence of gender dysphoria in
children and adolescents has never been estimated, and there is no scientific consensus that these
sterilizing procedures and treatments even serve to benefit minor children dealing with gender
dysphoria. As stated by the Centers for Medicare and Medicaid Services, “There is not enough
high-quality evidence to determine whether gender reassignment surgery improves health
outcomes for Medicare beneficiaries with gender dysphoria and whether patients most likely to
benefit from these types of surgical intervention can be identified prospectively.”> Also, “several
studies show a higher rate of regret at being sterilized among younger women than among those

2See Timothy Cavanaugh, M.D., Cross-Sex Hormone Therapy, FENWAY HEALTH (2015),
https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf.

3SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/ (demonstrating a spike in referrals to
Gender Identify Development Services around the mid-2010s).

“Alexandra Stern, Ph.D., Forced sterilization policies in the US targeted minorities and those with
disabilities — and lasted into the 21st Century, (Sept. 23, 2020), https://ihpi.umich.edu/news/forced-sterilization-
policies-us-targeted-minorities-and-those-disabilities-and-lasted-2 1 st.

SCenters for Medicare and Medicaid Services, Decision Memo for Gender Dysphoria and Gender
Reassignment  Surgery (CAG-00446N) (Aug. 30, 2016), http://www.lb7.uscourts.gov/documents/17-
264URL1DecisionMemo.pdf.



http://www.lb7.uscourts.gov/documents/17

https://ihpi.umich.edu/news/forced-sterilization

https://segm.org

https://www.lgbtqiahealtheducation.org/wp-content/uploads/Cross-Sex-Hormone-Therapy1.pdf



The Honorable Matt Krause - Page 4

who were sterilized at a later age.” 43 FED. REG. at 52,151, 52,152. This further indicates that
minor children are not sufficiently mature to make informed decisions in this context.

There is no evidence that long-term mental health outcomes are improved or that rates of
suicide are reduced by hormonal or surgical intervention. “Childhood-onset gender dysphoria has
been shown to have a high rate of natural resolution, with 61-98% of children reidentifying with
their biological sex during puberty. No studies to date have evaluated the natural course and rate
of gender dysphoria resolution among the novel cohort presenting with adolescent-onset gender
dysphoria.”® One of the few relevant studies monitored transitioned individuals for 30 years. It
found high rates of post-transition suicide and significantly elevated all-cause mortality, including
increased death rates from cardiovascular disease and cancer, although causality could not be
established.” The lack of evidence in this field is why the Centers for Medicare & Medicaid
Services rejected a nationwide coverage mandate for adult gender transition surgeries during the
Obama Administration. Similarly, the World Professional Association for Transgender Health
states that with respect to irreversible procedures, genital surgery should not be carried out until
patients reach the legal age of majority to give consent for medical procedures in a given country.®

Generally, the age of majority is eighteen in Texas. TEX. CIv. PRAC. & REM. CODE
§ 129.001. With respect to consent to sterilization procedures, Medicaid sets the age threshold
even higher, at twenty-one years old. Children and adolescents are promised relief and asked to
“consent” to life-altering, irreversible treatment—and to do so in the midst of reported
psychological distress, when they cannot weigh long-term risks the way adults do, and when they
are considered by the State in most regards to be without legal capacity to consent, contract, vote,
or otherwise. Legal and ethics scholars have suggested that it is particularly unethical to radically
intervene in the normal physical development of a child to “affirm” a “gender identity” that is at
odds with bodily sex.’

State and federal governments have “wide discretion to pass legislation in areas where
there is medical and scientific uncertainty.” Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Thus,
states routinely regulate the medical profession and routinely update their regulations as new trends
arise and new evidence becomes available. In the opioid context, for instance, states responded to
an epidemic caused largely by pharmaceutical companies and medical professionals. Dismissing
as “opioidphobic” any concern that “raising pain treatment to a ‘patients’ rights’ issue could lead
to overreliance on opioids,” these experts created new pain standards and assured doctors that

®SOCIETY FOR EVIDENCE BASED GENDER MEDICINE, https://segm.org/.

’See Cecilia Dhejne, et al., Long-term Follow-up of Transsexual Persons Undergoing Sex Reassignment
Surgery: Cohort Study in Sweden, 6 PLOS ONE, Issue 2, 5 (Feb. 22, 2011) (19 times the expected norm overall
(Table 2), and 40 times the norm for biological females (Table sl)), https://journals.plos.org/plosone
/article?id=10.1371/journal.pone.0016885.

SWORLD PROFESSIONAL ASS’N FOR TRANSGENDER HEALTH, Standards of Care for the Health of
Transsexual, Transgender, and Gender-Nonconforming People at 59 (7th ed. 2012), available at https://www.
wpath.org/media/cms/Documents/SOC%20v7/SOC%20V7_English2012.pdf? t=1613669341.

‘Ryan T. Anderson & Robert P. George, Physical Interventions on the Bodies of Children to “Affirm” their
“Gender Identity” Violate Sound Medical Ethics and Should Be Prohibited, PUBLIC DISCOURSE: THE JOURNAL OF
THE WITHERSPOON INSTITUTE (Dec. 8, 2019), https://www.thepublicdiscourse.com/2019/12/58839/.



https://www.thepublicdiscourse.com/2019/12/58839

https://www

https://journals.plos.org/plosone

https://segm.org



The Honorable Matt Krause - Page 5

prescribing more opioids was largely risk free.!® Id. As we know now, the results were—indeed,
are—nothing short of tragic.!! There is always the potential for novel medical determinations to
promote purported remedies that may not improve patient outcomes and can even result in tragic
harms. The same potential for harm exists for minors who have engaged in the type of procedures
or treatments above.

The State’s power is arguably at its zenith when it comes to protecting children. In the
Supreme Court’s words, that is due to “the peculiar vulnerability of children.” Bellotti v. Baird,
443 U.S. 622, 634 (1979); see also Ginsberg v. New York, 390 U.S. 629, 640 (1968) (“The State
also has an independent interest in the well-being of its youth.”). The Supreme Court has explained
that children’s “inability to make critical decisions in an informed, mature manner” makes
legislation to protect them particularly appropriate. Bellotti, 443 U.S. at 634. The procedures that
you ask about impose significant and irreversible effects on children, and we therefore address
them with extreme caution, mindful of the State’s duty to protect its children. See generally T.L.
v. Cook Children’s Med. Ctr., 607 S.W.3d 9, 42 (Tex. App.—Fort Worth 2020), cert. denied, 141
S. Ct. 1069 (2021) (“Children, by definition, are not assumed to have the capacity to take care of
themselves. They are assumed to be subject to the control of their parents, and if parental control
falters, the State must play its part as parens patriae. In this respect, the [child]’s liberty interest
may, in appropriate circumstances, be subordinated to the State’s parens patriae interest in
preserving and promoting the welfare of the child.”) (citation omitted).

II1. To the extent that these procedures and treatments could result in sterilization,
they would deprive the child of the fundamental right to procreate, which supports a
finding of child abuse under the Family Code.

A. The procedures you describe can and do cause sterilization.

The surgical and chemical procedures you ask about can and do cause sterilization.'?
Similarly, the treatments you ask about often involve puberty-blocking medications. Such
medications suppress the body’s production of estrogen or testosterone to prevent puberty and are
being used in this context to pause the sexual development of a person that occurs during puberty.
The use of these chemical procedures for this purpose is not approved by the federal Food and
Drug Administration and is considered an “off-label” use of the medications. These chemical
procedures prevent a person’s body from developing the capability to procreate. There is
insufficient medical evidence available to demonstrate that discontinuing the medication resumes
a normal puberty process. See generally Hennessy-Waller v. Snyder, 529 F. Supp. 3d 1031, 1042
(D. Ariz. 2021), citing Bell v. Tavistock and Portman NHS Foundation Trust, 2020 EWHC 3274,

0See David W. Baker, The Joint Commission’s Pain Standards: Origins and Evolution 4 (May 5, 2017)
(footnotes omitted), https://perma.cc/RZ42-YNRC (“[N]o large national studies were conducted to examine whether
the standards improved pain assessment or control.”).

HSee generally U.S.HEALTH & HUMAN SERVS., WHAT IS THE U.S. OPIOID EPIDEMIC?, https://www.hhs.gov/
opioids/about-the-epidemic/index html.

2See Philip J. Cheng, Fertility Concerns of the Transgender Patient, TRANSL ANDROL UROL.
2019;9(3):209-218 (explaining that hysterectomy, oophorectomy, and orchiectomy “results in permanent sterility’),
https://www ncbi nlm nih.gov/pmc/articles/PMC6626312/.
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9 134 (Dec. 1, 2020) (referring to Bell’s conclusion that a clinic’s practice of prescribing puberty-
suppressing medication to individuals under age 18 with gender dysphoria and determining such
treatment was experimental). Thus, because the procedures you inquire about can and do result in
sterilization, they implicate a minor child’s constitutional right to procreate.

B. The United States Constitution protects a fundamental right to procreation.

The United States Supreme Court recognizes that the right to procreate is a fundamental
right under the Fourteenth Amendment. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
Almost a century ago, the Court explained the unique concerns sterilization poses respecting this
fundamental right:

The power to sterilize, if exercised, may have subtle, far reaching
and devastating effects. In evil or reckless hands it can cause races
or types which are inimical to the dominant group to wither and
disappear. There is no redemption for the individual whom the law
touches. Any experiment which the State conducts is to his
irreparable injury. He is forever deprived of a basic liberty.

1d. To the extent the procedures you describe cause permanent damage to reproductive organs and
functions of a child before that child has the legal capacity to consent, they unlawfully violate the
child’s constitutional right to procreate. See generally 43 FED. REG. at 52,146-52,152 (discussing
ripeness for coercion and regret rates among minor children).

C. Because children are legally incompetent to consent to sterilization, procedures
and treatments that result in a child’s sterilization are unauthorized and infringe on
the child’s fundamental right to procreate.

Under Texas law, a minor is a person under eighteen years of age that has never been
married and never declared an adult by a court. See TEX. CIv. PRAC. & REM. CODE § 129.001; TEX.
FAaM. CoDE §§ 1.104, 101.003 (including a minor on active duty in the military, one who does not
live with a parent or guardian and who manages their own financial affairs, among others). State
law recognizes seven instances in which a minor can consent to certain types of medical treatment
on their own. See id. § 32.003. None of the express provisions relating to a minor’s ability to
consent to medical treatment addresses consent to the procedures used for “gender-affirming”
treatment. See generally id.

The lack of authority of a minor to consent to an irreversible sterilization procedure is
consistent with other law. The federal Medicaid program does not allow for parental consent, has
established a minimum age of 21 for consent to sterilization procedures, and imposes detailed
requirements for obtaining that consent. 42 C.F.R. §§ 441.253(a); 441.258 (“Consent form
requirements”). Federal Medicaid funds may not be used for any sterilization without complying
with the consent requirements, meaning a doctor may not be reimbursed for sterilization
procedures performed on minors. /d. § 441.256(a).
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The higher age limit for sterilization procedures was implemented due to a number of
special concerns, including historical instances of forced sterilization. See 43 FED. REG. 52146,
52148. “[M]inors and other incompetents have been sterilized with federal funds and . . . an
indefinite number of poor people have been improperly coerced into accepting a sterilization
operation under the threat that various federally supported welfare benefits would be withdrawn
unless they submitted to irreversible sterilization.” Relf'v. Weinberger, 372 F. Supp. 1196, 1199
(D.D.C. 1974), vacated, 565 F.2d 722 (D.C. Cir. 1977). In addition, the 21-year minimum age-of-
consent rule accounted for concerns that minors were more susceptible to coercion than those over
21 and that younger women had higher rates of regret for sterilization than those who were
sterilized at a later age. 43 FED. REG. at 52,151 (pointing to comments suggesting that “persons
under 21 are more susceptible to coercion than those over 21 and are more likely to lack the
maturity to make an informed decision” and acknowledging “these considerations favor protecting
such individuals by limiting their access to the procedure”); see id. at 52,151-52,152 (pointing to
“several studies [that] show a higher rate of regret at being sterilized among younger women than
among those who were sterilized at a later age”).

Regarding parental consent, Texas law generally recognizes a parent’s right to consent to
a child’s medical care. TEX. FAM. CODE § 151.001(a)(6) (‘A parent of a child has the following
rights and duties: . . . (6) the right to consent to the child’s . . . medical and dental care, and
psychiatric, psychological, and surgical treatment . . .”.). But this general right to consent to certain
medically necessary procedures does not extend to elective (not medically necessary) procedures
and treatments that infringe upon a minor child’s constitutional right to procreate. Indeed, courts
have analyzed the imposition of unnecessary medical procedures upon children in similar
circumstances in the past to determine whether doing so constitutes child abuse.

One such situation that the law has addressed is often referred to as “Munchausen by
proxy” or “factitious disorder imposed on another”:

[A] psychological disorder that is characterized by the intentional feigning,
exaggeration, or induction of the symptoms of a disease or injury in oneself or
another and that is accompanied by the seeking of excessive medical care from
various doctors and medical facilities typically resulting in multiple diagnostic
tests, treatments, procedures, and hospitalizations. Unlike the malingerer, who
consciously induces symptoms to obtain something of value, the patient with a
factitious disorder consciously produces symptoms for unconscious reasons,
without identifiable gain.!?

In situations such as this, an individual intentionally seeks to procure—often by deceptive
means, such as exaggeration—unnecessary medical procedures or treatments either for themselves
or others, usually their children. In Texas, courts have found that these “Munchausen by proxy”
situations can constitute child abuse. See generally Williamson v. State, 356 S'W.3d 1, 19-21 (Tex.
App.—Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure

BFactitious  disorder, MERRIAM-WEBSTER.COM DICTIONARY, https://www merriam-webster.com/
dictionary/factitious%?20disorder.
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may cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code).!*

In the context of elective sex change procedures for minors, the Legislature has not
provided any avenue for parental consent, and no judicial avenue exists for the child to proceed
with these procedures and treatments without parental consent. By comparison, Texas law
respecting abortion requires parental consent and, in extenuating circumstances, permits non-
parental consent for a minor to obtain an abortion. TEX. Occ. CODE § 164.052(19) (requiring
written consent of a child’s parent before a physician may perform an abortion on an
unemancipated minor); TEX. FAM. CODE § 33.003 (authorizing judicial approval of a minor’s
abortion without parental consent in limited circumstances). But the Texas Legislature has not
decided to make those same allowances for consent to sterilization, and thus a parent cannot
consent to sterilization procedures or treatments that result in the permanent deprivation of a minor
child’s constitutional right to procreate.'> Thus, no avenue exists for a child to consent to or obtain
consent for an elective procedure or treatment that causes sterilization.

IV. The procedures and treatments you describe can constitute child abuse under the
Family Code.

Having established the legal and cultural context of this opinion request, we now consider
whether these procedures and treatments qualify as child abuse under the Family Code. See
Request Letter at 1. Where, as a factual matter, one of these procedures or treatments cannot result
in sterilization, a court would have to go through the process of evaluating, on a case-by-case basis,
whether that procedure violates any of the provisions of the Family Code—and whether the
procedure or treatment poses a similar threat or likelithood of substantial physical and emotional
harm. Thus, where a factual scenario involving non-medically necessary, gender-based procedures
or treatments on a minor causes or threatens to cause harm or irreparable harm'® to the child—
comparable to instances of Munchausen syndrome by proxy or criminal injury to a child—or
demonstrates a lack of consent, etc., a court could find such procedures to constitute child abuse
under section 261.001.

A. The Texas Legislature defines child abuse broadly.

Family Code chapter 261 provides for the reporting and investigation of abuse or neglect
of a child. See TEX. FAM. CODE §§ 261.001-.505; see also TEX. PENAL CODE § 22.04 (providing
for the offense of injury to a child). Section 261.001 defines abuse through a broad and
nonexclusive list of acts and omissions. TEX. FAM. CODE § 261.001(1); see also In re Interest of

4See also Tex. Dep’t of Fam. & Protective Servs., Tex. Practice Guide for Child Protective Servs. Att’ys,
§ 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp.

SFederal Medicaid programs will not reimburse for these types of procedures on minors, regardless of
whether the child or parent consents, because of the numerous concerns outlined in the Federal Register provisions
discussed above. See 43 FED. REG. at 52,146-52,159.

16 For example, a non-medically necessary procedure or treatment that seeks to alter a minor female’s breasts
in such a way that would or could prevent that minor female from having the ability to breastfeed her eventual children
likely causes irreparable harm and could form the basis for a finding of child abuse.



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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S.M.R., 434 S.W.3d 576, 583 (Tex. 2014). Of course, this broad definition of abuse would apply
to and include criminal acts against children, such as “female genital mutilation”!” or “injury to a
child.”!®

Your questions implicate several components of section 261.001(1). Subsection
261.001(1)(A) identifies “mental or emotional injury to a child that results in an observable and
material impairment in the child’s growth, development, or psychological functioning.”
Subsection 261.001(1)(B) provides that “causing or permitting the child to be in a situation in
which the child sustains a mental or emotional injury that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” is abuse. Subsection
261.001(1)(C) includes as abuse a “physical injury that results in substantial harm to the child, or
the genuine threat of substantial harm from physical injury to the child.” And subsection
261.001(1)(D) includes “failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child.”

Offering some clarity to the scope of “abuse” under subsection 261.001(1), the Texas
Department of Family and Protective Services (“Department”) adopted rules giving meaning to
the key terms and phrases used in the definition. The Department acknowledges that emotional
abuse is a subset of abuse that includes “[m]ental or emotional injury to a child that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning.” 40 TEX. ADMIN. CODE § 707.453(a) (Tex. Dept. of Fam. & Protective Servs., What
is Emotional Abuse?). The Department’s rules provide that “[m]ental or emotional injury” means

[t]hat a child of any age experiences significant or serious negative
effects on intellectual or psychological development or functioning.
. and exhibits behaviors indicative of observable and material

impairment . . . . mean[ing] discernable and substantial damage or
deterioration to a child’s emotional, social, and cognitive
development.

Id. § 707.453(b)(1)~(2).

With respect to physical injuries, the Department further clarified the meaning of the phrase
“[p]hysical injury that results in substantial harm to the child,” explaining that it means in relevant
part a

17A person commits an offense if the person: (1) knowingly circumcises, excises, or infibulates any part of
the labia majora or labia minora or clitoris of another person who is younger than 18 years of age; (2) is a parent or
legal guardian of another person who is younger than 18 years of age and knowingly consents to or permits an act
described by Subdivision (1) to be performed on that person; or (3) knowingly transports or facilitates the
transportation of another person who is younger than 18 years of age within this state or from this state for the purpose
of having an act described by Subdivision (1) performed on that person. TEX. HEALTH & SAFETY CODE § 167.001.

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by
act or intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:
(1) serious bodily injury; (2) serious mental deficiency, impairment, or injury; or (3) bodily injury. TEX. PENAL CODE
§ 22.04.
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real and significant physical injury or damage to a child that includes
but is not limited to . . . [a]ny of the following, if caused by an action
of the alleged perpetrator directed toward the alleged victim: . . .
impairment of or injury to any bodily organ or function; . . . .

1d. § 707.455(b)(2)(A) (emphasis added). The Department’s rules also define a “[g]enuine threat
of substantial harm from physical injury” to include the

declaring or exhibiting the intent or determination to inflict real and
significant physical injury or damage to a child. The declaration or
exhibition does not require actual physical contact or injury.

Id. § 707.455(b)(1) (emphasis added).

Subsection 261.001(1) and these rules define “abuse” broadly to include mental or
emotional injury in addition to a physical injury. To the extent the specific procedures about which
you ask may cause mental or emotional injury or physical injury within these provisions, they
constitute abuse.

Further, the Legislature has explicitly defined “female genital mutilation” and made such
act a state jail felony. See TEX. HEALTH & SAFETY CODE § 167.001(a)—(b). While the Legislature
has not elsewhere defined the phrase “genital mutilation”, nor specifically for males of any age,
the Legislature’s criminalization of a particular type of genital mutilation supports an argument
that analogous procedures that include genital mutilation—potentially including gender
reassignment surgeries—could constitute “abuse” under the Family Code’s broad and non-
exhaustive examples of child abuse or neglect.?’ See TEX. FAM. CODE § 261.001(1)(A)—~(M); see
generally Commissioner’s Letter at 1 (concluding that genital “mutilation may cause a genuine
threat of substantial harm from physical injury to the child”). Thus, many of the procedures and
treatments you ask about can constitute “female genital mutilation,” a standalone criminal act. But
even where these procedures and treatments may not constitute “female genital mutilation” under
Texas law, a court could still find that these procedures and treatments constitute child abuse under
section 261.001 of the Family Code.

B. Each of these procedures and treatments can constitute abuse under Texas Family
Code § 261.001(1)(A), (B), (C), or (D).

The Texas Family Code is clear—causing or permitting substantial harm to the child or the
child’s growth and development is child abuse. Courts have held that an unnecessary surgical

Y our letter does not mention nor request an analysis under federal law. However, under federal law, there
are at least two definitions of female genital mutilation, 8 U.S.C § 1374 and 18 U.S.C. § 116. For purposes of this
opinion, we have not considered federal statutes, nor have we undertaken any analysis under state or federal
constitutions beyond that included here.

NThe Eighty-seventh Legislature considered multiple bills that would have amended Family Code
subsection 261.001(1) to expressly include in the definition of abuse the performing of surgery or other medical
procedures on a child for the purpose of gender transitioning or gender reassignment. Those bills did not pass. See,
e.g., Tex. H.B. 22, 87th Leg., 3d C.S. (2021).
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procedure that removes a healthy body part from a child can constitute a real and significant injury
or damage to the child. See generally Williamson v. State, 356 S.W.3d 1, 19-21 (Tex. App.—
Houston [1st Dist.] 2010, pet. ref’d) (recognizing that an unnecessary medical procedure may
cause serious bodily injury, supporting a charge of injury to a child under section 22.04 of the
Penal Code). The Williamson case involved a “victim of medical child abuse, sometimes referred
to as Munchausen Syndrome by Proxy.” Id. at 5. Munchausen syndrome by proxy is “where an
alleged perpetrator . . . attempts to gain medical procedures and issues for [their] child for
secondary gain for themselves . . .. [A]s a result, the children are subjected to multiple diagnostic
tests, therapeutic procedures, sometimes operative procedures, in order to treat things that aren’t
really there.” Williamson, 356 S.W.3d at 11. In the Williamson case, the abuse was perpetrated on
the child when he was five and six years old by his mother. /d. The evidence showed that two
surgeries performed on the child “were not medically necessary and that [his mother] knowingly
and intentionally caused the unnecessary procedures to be performed by fabricating, exaggerating,
and inducing the symptoms leading to the surgeries.” Id.

Similarly, in Austin v. State, a court of appeals upheld the conviction for felony injury of a
child of a mother suffering from Munchausen syndrome by proxy who injected her son with
insulin. See 222 S.W.3d 801, 804 (Tex. App.—Austin 2007, pet. ref’d); see also In re McCabe,
580 S.E.2d 69, 73 (N.C. Ct. App. 2003) (concluding that abuse through Munchausen syndrome by
proxy was abuse under state statute defining abuse in a similar manner as chapter 261); Matter of
Aaron S., 625 N.Y.S.2d 786, 793 (Fam. Ct. 1993), aff’d sub nom. Matter of Suffolk Cnty. Dep’t of
Soc. Servs on Behalf of Aaron S., 626 N.Y.S.2d 227 (App. Div. 1995) (finding that a mother
neglected her son by subjecting him to a continuous course of medical treatment for condition
which he did not have and that he was a neglected child under state statute governing abuse of a
child). In guidance documents published for its child protective services attorneys, the Texas
Department of Family and Protective Services explains that “Munchausen by proxy syndrome is
relatively rare, but when it occurs, it is frequently a basis for a finding of child abuse.”?! Whether
motivated by Munchausen syndrome by proxy or otherwise, it is clear that unnecessary medical
treatment inflicted on a child by a parent can constitute child abuse under the Family Code.

By definition, procedures and treatments resulting in sterilization cause “physical injury
that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child” by surgically altering key physical body parts of the child in ways that render
entire body parts, organs, and the entire reproductive system of the child physically incapable of
functioning. Thus, such procedures and treatments can constitute child abuse under section
261.001(1)(C). Even where the procedure or treatment does not involve the physical removal or
alteration of a child’s reproductive organs (i.e. puberty blockers), these procedures and treatments
can cause “mental or emotional injury to a child that results in an observable and material
impairment in the child’s growth, development, or psychological functioning” by subjecting a
child to the mental and emotional injury associated with lifelong sterilization—an impairment to

2ITEX. DEP’T OF FAM. & PROTECTIVE SERVS., TEX. PRACTICE GUIDE FOR CHILD PROTECTIVE SERVS.
ATT’YS, § 7, at 15 (2018), https://www.dfps.state.tx.us/Child_Protection/Attorneys Guide/default.asp (citing Reid v.
State, 964 S.W.2d 723 (Tex. App.—Amarillo 1998, pet. ref’d) (mem. op.) (expert testimony admitted regarding
general acceptance of Munchausen diagnosis as a form of child abuse)).



https://www.dfps.state.tx.us/Child_Protection/Attorneys_Guide/default.asp
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one’s growth and development. Therefore, a court could find these procedures and treatments to
be child abuse under section 261.001(1)(A). Further, attempts by a parent to consent to these
procedures and treatments on behalf of their child may, if successful, “cause or permit the child to
be in a situation in which the child sustains a mental or emotional injury that results in an
observable and material impairment in the child’s growth, development, or psychological
functioning[,]” and could be child abuse under section 261.001(1)(B). Additionally, the failure to
stop a doctor or another parent from conducting these treatments and procedures on a minor child
can constitute a “failure to make a reasonable effort to prevent an action by another person that
results in physical injury that results in substantial harm to the child[,]” and this “failure to make
a reasonable effort to prevent” can also constitute child abuse under section 261.001(1)(D). Any
person that conducts or facilitates these procedures or treatments could be engaged in child abuse,
whether that be parents, doctors, counselors, etc.

It is important to note that anyone who has “a reasonable cause to believe that a child’s
physical or mental health or welfare has been adversely affected by abuse or neglect by any person
shall immediately make a report” as described in the Family Code. TEX. FAM. CODE § 261.101(a).
Further, “[i]f a professional has reasonable cause to believe that a child has been abused or
neglected or may be abused or neglected, or that a child is a victim of an offense under Section
21.11, Penal Code, and the professional has reasonable cause to believe that the child has been
abused as defined by Section 261.001, the professional shall make a report not later than the 48th
hour after the hour the professional first has reasonable cause to believe that the child has been or
may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.” TEX.
FAM. CoDE § 261.101(b). The term includes teachers, nurses, doctors, day-care employees,
employees of a clinic or health care facility that provides reproductive services, juvenile probation
officers, and juvenile detention or correctional officers. Id. A failure to report under these
circumstances is a criminal offense. TEX. FAM. CODE § 261.109(a).
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SUMMARY

Each of the “sex change” procedures and treatments
enumerated above, when performed on children, can legally
constitute child abuse under several provisions of chapter 261 of the
Texas Family Code.

When considering questions of child abuse, a court would
likely consider the fundamental right to procreation, issues of
physical and emotional harm associated with these procedures and
treatments, consent laws in Texas and throughout the country, and
existing child abuse standards.

Very truly yours,

U Pt

KEN PAXTON
Attorney General of Texas

BRENT E. WEBSTER
First Assistant Attorney General

LESLEY FRENCH
Chief of Staff

MURTAZA F. SUTARWALLA
Deputy Attorney General for Legal Counsel

AARON REITZ
Deputy Attorney General for Legal Strategy

RALPH M. MOLINA
Special Counsel to the First Assistant Attorney General

VIRGINIA K. HOELSCHER
Chair, Opinion Committee

CHARLOTTE M. HARPER
Assistant Attorney General, Opinion Committee






GOVERNOR GREG ABBOTT

February 22, 2022

The Honorable Jaime Masters

Commissioner

Texas Department of Family and Protective Services
701 West 51% Street

Austin, Texas 78751

Dear Commissioner Masters:

Consistent with our correspondence in August 2021, the Office of the Attorney General (OAG) has
now confirmed in the enclosed opinion that a number of so-called “sex change” procedures constitute
child abuse under existing Texas law. Because the Texas Department of Family and Protective
Services (DFPS) is responsible for protecting children from abuse, [ hereby direct your agency to
conduct a prompt and thorough investigation of any reported instances of these abusive procedures in
the State of Texas.

As OAG Opinion No. KP-0401 makes clear, it is already against the law to subject Texas children to
a wide variety of elective procedures for gender transitioning, including reassignment surgeries that
can cause sterilization, mastectomies, removals of otherwise healthy body parts, and administration
of puberty-blocking drugs or supraphysiologic doses of testosterone or estrogen. See TEX. FAM.
CoDE § 261.001(1)(A)YAD) (defining “abuse™). Texas law imposes reporting requirements upon all
licensed professionals who have direct contact with children who may be subject to such abuse,
including doctors, nurses, and teachers, and provides criminal penalties for failure to report such
child abuse. See id. §§ 261.101(b), 261.109(a-1). There are similar reporting requirements and
criminal penalties for members of the general public. See id. §§ 261.101(a), 261.109(a).

Texas law also imposes a duty on DFPS to investigate the parents of a child who is subjected to these
abusive gender-transitioning procedures, and on other state agencies to investigate licensed facilities
where such procedures may occur. See TEX. FAM. CODE § 261.301(a)—(b). To protect Texas
children from abuse, DFPS and all other state agencies must follow the law as explained in OAG
Opinion No. KP-0401.

Sincerely,

%

Governor

PosT OFFICE BOX 12428 AUSTIN, TEXAS 78711 512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES
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GA:jsd
Enclosure

cc: Ms. Cecile Young, Executive Commissioner, Health and Human Services Commission
Mr. Stephen B. Carlton, Executive Director, Texas Medical Board
Ms. Katherine A. Thomas, Executive Director, Texas Board of Nursing
Dr. Tim Tucker, Executive Director, Texas State Board of Pharmacy
Mr. Darrell Spinks, Executive Director, Texas Behavioral Health Executive Council
Mr. Mike Morath, Commissioner, Texas Education Association
Ms. Cristina Galindo, Chair, Texas State Board of Educator Certification
Ms. Camille Cain, Executive Director, Texas Juvenile Justice Department






Guyton,Lisa M (DFPS) <Lisa.Guyton@dfps.texas.gov>; Cunningham,Michelle S (DFPS)
<Michelle.Cunningham @dfps.texas.gov>; Baquero,Myrna | (DFPS)
<Myrna.Baguero@dfps.texas.gov>; Yzaguirre,Marina C (DFPS) <Marina.Yzaguirre@dfps.texas.gov>
Subject: FW: Attorney General Opinion

See email below and attachments—email/attachments sent to SWI staff. |
believe we have three right now in the intake stage—or being worked on
by SWI. Stephen will send me the case numbers as soon as he has them
for us to be aware in order to assist our staff with these cases.

Thanks,

Marta

Mowto Talbert

Director of Irwestigation and Alternative Response
512-438-3357

mauwtotodbert@dfps.texos.gov

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:46 PM

To: Talbert,Marta L (DFPS) <Marta.Talbert@dfps.texas.gov>
Subject: FW: Attorney General Opinion

fyi

Stephen Black

512-960-9352

From: Black,Stephen D (DFPS)

Sent: Wednesday, February 23, 2022 3:31 PM

To: DL DFPS SWI AUST0193 <dldfpsswiaust0193@dfps.texas.gov>

Subject: Attorney General Opinion

Hello SWI,

A legal opinion was released by the AG’s office on February 21, 2022. The
governor subsequently provided further direction to DFPS to these
reported matters.

Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner

512-960-9352

TX-DFPS-22-0329-A-000252


mailto:Lisa.Guyton@dfps.texas.gov
mailto:Michelle.Cunningham@dfps.texas.gov
mailto:Myrna.Baquero@dfps.texas.gov
mailto:Marina.Yzaguirre@dfps.texas.gov
mailto:marta.talbert@dfps.texas.gov
mailto:Marta.Talbert@dfps.texas.gov
mailto:dldfpsswiaust0193@dfps.texas.gov

certificate of service that complies with all applicable rules.

Automated Certificate of eService

This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a

Jordan Kadjar on behalf of Kennon Wooten

Bar No. 24046624

jkadjar@scottdoug.com
Envelope ID: 74758832
Filing Code Description: Other Brief
Filing Description: BRIEF OF AMICUS CURIAE AMERICAN OVERSIGHT
Status as of 4/18/2023 3:48 PM CST

Associated Case Party: PFLAG, Inc.
Name BarNumber | Email TimestampSubmitted | Status
Derek McDonald derek.mcdonald@bakerbotts.com | 4/18/2023 12:43:34 PM | SENT
Madeleine Dwertman 24092371 maddy.dwertman@bakerbotts.com | 4/18/2023 12:43:34 PM | SENT
David Goode 24106014 david.goode@usdoj.gov 4/18/2023 12:43:34 PM | SENT
Brandt Roessler 24127923 brandt.roessler@bakerbotts.com 4/18/2023 12:43:34 PM | SENT
Karen Loewy kloewy@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Savannah Kumar skumar@aclutx.org 4/18/2023 12:43:34 PM | SENT
Carolina Caicedo ccaicedo@aclu.org 4/18/2023 12:43:34 PM | SENT
Michele Clanton-Lockhart mclanton@Ilambdalegal.org 4/18/2023 12:43:34 PM | SENT
Paul Castillo pcastillo@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Nicholas Guillory 24122392 nicholasaguillory@gmail.com 4/18/2023 12:43:34 PM | SENT
Brian Klosterboer 24107833 bklosterboer@aclutx.org 4/18/2023 12:43:34 PM | SENT
Nischay Bhan 24105468 Nischay.bhan@bakerbotts.com 4/18/2023 12:43:34 PM | SENT
Andre Segura 24107112 asegura@aclutx.org 4/18/2023 12:43:34 PM | SENT
Omar Gonzalez-Pagan ogonzalez-pagan@Ilambdalegal.org | 4/18/2023 12:43:34 PM | SENT
Currey Cook ccook@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Camilla Taylor ctaylor@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Maddy Dwertman maddy.dwertman@bakerbotts.com | 4/18/2023 12:43:34 PM | SENT
Guilly Guillory nguillory@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Elizabeth Gill egill@aclunc.org 4/18/2023 12:43:34 PM | SENT
Maia Zelkind mzelkind@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
John Ormiston 24121040 john.ormiston@bakerbotts.com 4/18/2023 12:43:34 PM | SENT
Nick Palmieri nick.palmieri@bakerbotts.com 4/18/2023 12:43:34 PM | SENT
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This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
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Jordan Kadjar on behalf of Kennon Wooten

Bar No. 24046624

jkadjar@scottdoug.com
Envelope ID: 74758832
Filing Code Description: Other Brief
Filing Description: BRIEF OF AMICUS CURIAE AMERICAN OVERSIGHT
Status as of 4/18/2023 3:48 PM CST

Associated Case Party: PFLAG, Inc.

Susan Kennedy susan.kennedy@bakerbotts.com 4/18/2023 12:43:34 PM | SENT
Elizabth Gill egill@aclunc.org 4/18/2023 12:43:34 PM | SENT
Adriana Pifion apinon@aclutx.org 4/18/2023 12:43:34 PM | SENT
Chase Strangio cstrangio@aclu.org 4/18/2023 12:43:34 PM | SENT
James Esseks jesseks@aclu.org 4/18/2023 12:43:34 PM | SENT
Anjana Samant asamant@aclu.org 4/18/2023 12:43:34 PM | SENT
Kath Xu kxu@aclu.org 4/18/2023 12:43:34 PM | SENT

Associated Case Party: American Professional Society on the Abuse of Children and

19 Professional Child Welfare Organizations
Name BarNumber | Email TimestampSubmitted | Status
Greg R.Wehrer greg.wehrer@squirepb.com | 4/18/2023 12:43:34 PM | SENT

Case Contacts
Name BarNumber | Email TimestampSubmitted | Status
Karlene Dunn Poll 24027297 Karlene@slatelaw.com 4/18/2023 12:43:34 PM | SENT
Johnathan Stone 24071779 Johnathan.Stone@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Meredith Parekh 24075953 mparekh@drtx.org 4/18/2023 12:43:34 PM | SENT
LASHANDA GREEN lashanda.green@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Thomas Ray thomas.ray@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Maddy Dwertman Maddy.dwertman@bakerbotts.com | 4/18/2023 12:43:34 PM | SENT
Shelly Skeen sskeen@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Nicholas Guillory nguillory@lambdalegal.org 4/18/2023 12:43:34 PM | SENT




Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Jordan Kadjar on behalf of Kennon Wooten

Bar No. 24046624
jkadjar@scottdoug.com
Envelope ID: 74758832

Filing Code Description: Other Brief
Filing Description: BRIEF OF AMICUS CURIAE AMERICAN OVERSIGHT
Status as of 4/18/2023 3:48 PM CST

Case Contacts

Omar Gonzalez-Pagan Ogonzalez-pagan@lambdalegal.org | 4/18/2023 12:43:34 PM | SENT
M. curry Cook ccook@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Camilla Taylor ctaylor@lambdalegal.org 4/18/2023 12:43:34 PM | SENT
Alan York ayork@reedsmith.com 4/18/2023 12:43:34 PM | SENT
Omar JAlaniz oalaniz@reedsmith.com 4/18/2023 12:43:34 PM | SENT
Courtney Corbello courtney.corbello@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Christopher Clay cclay@aclutx.org 4/18/2023 12:43:34 PM | SENT
Christine Choi cchoi@aclu.org 4/18/2023 12:43:34 PM | SENT
Thomas Ray thomas.ray@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Clohe Kempf ckempf@aclutx.org 4/18/2023 12:43:34 PM | SENT
Hina Naveed hnaveed@aclu.org 4/18/2023 12:43:34 PM | SENT
Karen Wright kwright@reedsmith.com 4/18/2023 12:43:34 PM | SENT
Kennon L.Wooten kwooten@scottdoug.com 4/18/2023 12:43:34 PM | SENT
Jordan Kadjar jkadjar@scottdoug.com 4/18/2023 12:43:34 PM | SENT
Associated Case Party: Transgender Education Network of Texas
Name BarNumber | Email TimestampSubmitted | Status
J. Richard Hammett | 24001054 jrichard.hammett@bakermckenzie.com | 4/18/2023 12:43:34 PM | SENT
J. Richard Hammett | 24001054 jrichard.hammett@bakermckenzie.com | 4/18/2023 12:43:34 PM | SENT
David Brown dbrown@transgenderlegal.org 4/18/2023 12:43:34 PM | SENT
M'Alyssa Mecenas Malyssa.Mecenas@bakermckenzie.com | 4/18/2023 12:43:34 PM | SENT
David Brown dbrown@transgenderlegal.org 4/18/2023 12:43:34 PM | SENT
M'Alyssa Mecenas Malyssa.Mecenas@bakermckenzie.com | 4/18/2023 12:43:34 PM | SENT




Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Jordan Kadjar on behalf of Kennon Wooten
Bar No. 24046624

jkadjar@scottdoug.com
Envelope ID: 74758832
Filing Code Description: Other Brief
Filing Description: BRIEF OF AMICUS CURIAE AMERICAN OVERSIGHT
Status as of 4/18/2023 3:48 PM CST

Associated Case Party: Transgender Education Network of Texas

Karen Wagner karen.wagner@bakermckenzie.com 4/18/2023 12:43:34 PM | SENT
Karen Wagner karen.wagner@bakermckenzie.com 4/18/2023 12:43:34 PM | SENT
David Brown dbrown@transgenderlegal.org 4/18/2023 12:43:34 PM | SENT
M'Alyssa Mecenas Malyssa.Mecenas@bakermckenzie.com | 4/18/2023 12:43:34 PM | SENT
Associated Case Party: Greg Abbott
Name BarNumber | Email TimestampSubmitted | Status
Ryan Kercher ryan.kercher@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
Courtney Corbello courtney.corbello@oag.texas.gov | 4/18/2023 12:43:34 PM | SENT
Johnathan Stone johnathan.stone@oag.texas.gov | 4/18/2023 12:43:34 PM | SENT
Thomas Ray thomas.ray@oag.texas.gov 4/18/2023 12:43:34 PM | SENT
LaShanda Green lashanda.green@oag.texas.gov | 4/18/2023 12:43:34 PM | SENT
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